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G)urt of Appeals of the District of Colitobia 

i 

I 

I 

No. 4842. i 

I 

Estate of John B. Atkins, Deceased, Appellait, 

i 

vs. 

Commissioner of Internal. Revenue. ^ 
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Docket Number 3377. 


Estate of J. B. Atkins, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

For Taxpayer: Walter E. Barton, Esq., J. D. Wilkinson, 
Esq. 

For Commissioner: A. R. Marrs, Esq., A. H. Murijay, Esq. 


Docket Entries. 

1925. I 

Apr. 13. Petition received and filed. 

“ 17. Copy of petition served on Solicitor. I 

“ 17. Notification of receipt mailed taxpayer. 

May 2. Answer filed by Solicitor. i 

“ 6. Copy of answer served on taxpayer. Assigned 

to 6-16-25. I 

‘ ‘ 23. Application for order to take depositions filed by 

taxpayer (E. K. Smith). ^ 

June 3. Motion for continuance filed by taxpayer. 

“ 3. Motion that taxpayer’s application toithke de¬ 

positions by written interrogatories b|e denied, 
filed by Solicitor. | 

“ 3. Copy of notice to produce filed by Solicitor. 

“ 9. Order of continuance to Sept. 8,1925, and Order 

to take depositions signed and filed. Both 
sides notified. i 
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June 29. Depositions filed. Copy sei*\'ed. (E. K. Smith.) 

“ 29. Application to take depositions filed by tax¬ 

payer. 

“ 30. Copy of deposition served on Solicitor. 

July 11. Cross interrogatories and objections filed by 
Solicitor. 

“ 14. Hearing date set for 10-22-25. 

“ 19. Order denying motion to take depositions and 

granting subpoena upon request of taxpayer 
for appearance of Maass at hearing, signed 
and filed. Both sides notified. 

Aug. 31. Objections to order denying motion to take dep¬ 
ositions filed by taxpayer. 

Sept. 11. Motion to strike deposition of E. K. Smith and 
for order to produce said person before board 
and for order to cause E. K. Smith to appear 
before Clara B. Fleming at Shreveport for 
purpose of cross examination by Commis¬ 
sioner on 9-30-25 filed by Commissioner. 

“ 14. Order modifying Order of Aug. 19 and placing 

appeal on Eeserve Calendar (B). Both sides 
notified. 

“ 21. Motion that Commissioner’s Motion to strike be 

denied filed by taxpayer. 

“ 21. Motion that order modifying order of Aug. 19 

be set aside filed by taxpayer. 

‘ ‘ 26. Order that hearing be had on 10-5-25 on motion 

and answer, signed and filed. Both sides noti¬ 
fied. 

“ 26. Order denying taxpayer’s motion of 9-21-25 and 

that Board’s Order of 9-14-25 be vacated— 
Order restoring order of 8-19-25 and that ap¬ 
peal be placed on Reserve Calendar “B,” 
signed and filed. Both sides notified. 

Oct. 2. Order that Commissioner’s motion to strike be 
transferred from Day Calendar and placed on 
Eeserve Calendar (B). Both sides notified. 

“ 5. Application to take depositions filed by taxpayer. 

“ 27. Stipulation to take depositions filed. 

“ 26. Motion to dismiss motion to strike filed by 

Solicitor. 

“ 29. Granted—Both sides notified. 
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Oct. 29. Order to take depositions. Signed and filed. 
Both sides notified. 

2 

Nov. 23. Deposition filed. Copy served. (E. K. Smith.) 

“ 24. Copy of depositions of E. K. Smith seryed on 

Solicitor. 

1926. I 

* I 

June 22. Amended petition tendered. ; 

“ 24. Order granting leave to file amended petition, 

signed and filed. Both sides notified. ; 

Sept. 4. Hearing date set for 10-20-26. ■ 

“ 17. Copy of amended petition served on General 

Counsel. 

“ 17. Ordered—Appeal be placed on day calendar of 

11-22-26 for hearing. Signed and filedJ Both 
sides notified. I 

I 

Oct. 2. Notice of appearance of Walter E. Baifton as 
counsel for taxpayer filed. 

“ 26. Stipulation (3) to- take depositions filedi (La- 

mond, et al, Clark, Altemose.) ! 

Nov. 6. Deposition of H. L. Clark filed. Copy sejrved. 

“ 6. Deposition of M. S. Altemose filed. ! Copy 

served. 

“ 8. Copy of depositions served on G. C. (Clark). 

“ 8.. Copy of depositions served on G. C. (Altbmose). 

“ 12. Depositions of Hall, Lemond, Altemose and 

Gray filed. Copy served. 

16. Motion to strike part of M. S. Altemose deposi¬ 
tion filed by G. C. 

“ 16. Motion for extension to 1-15-27 to ansvier filed 

by G. C. 12-1-26. Answer filed in record, no 
action necessary. j 

“ 27. Transcript of hearing (11-22-26) filed, i 

“ 22. Hearing had before Mr. Arundell on 'merits. 

Briefs due 1-1-27. i 

Dec. 30. Brief filed by taxpayer. 

1927. 

Nov. 1. Stipulation to withdraw exhibits filed. 

“ 1. Granted. Both sides notified. 

“ 18. Findings of fact and opinion rendered. Judg¬ 

ment on 15 day. Both sides notified. 
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1928. 


Jan. 

11. 


14. 


18. 


18. 


18. 

ii 

20. 

n 

20. 

ic 

21. 

a 

21. 

Feb. 

1. 

iC 

9. 

ii 

13. 

Apr. 

30. 

May 

4. 

£ i 

8. 

June 

14. 

ii 

14. 

a 

14. 

3 


1928. 

June 

14. 

July 

31. 

iC 

31. 

Aug. 

4. 


6. 


Notice of settlement filed by G. C. 

Notice allowing taxpayer until 2-1-28 to file al¬ 
ternative settlement for hearing on 2-9-28. 
Failure to do so, appeal set for 2-6-28. 

Motion for rehearing, filed by taxpayer. 

Motion for continuance until Board has acted on 
motion for rehearing, filed by taxpayer. 

Brief on application for rehearing, filed by tax¬ 
payer (2). 

Order denying motion for rehearing—entered. 

Copy of motion served on taxpayers—Assigned 
to 1-30-28. 

Order striking from Cal. 1-30-28 and denying 
petitioner’s motion for continuance—entered. 

Copy of motion served on G. C. 

Motion for an order of redetermination filed by 
taxpayer. Copy of motion serced on G. C. 
2-3-28. 

Hearing had before !Mr. Littleton on settlement. 
Assigned to Mr. Arundell for order. 

Order of redetermination entered. 

Stipulation to appeal to Court of Appeals of 
D. C. filed. 

Motion to fix amount of bond, filed by taxpayer. 

Order—that bond be fixed in amount of $75,000 
—entered. 

Supersedeas bond for $75,000.00 approved and 
ordered filed. 

Petition for review by Ct. of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Prascipe filed by taxpayer. 


Notice filed by taxpayer with proof of service of 
petition and praecipe thereon. 

Motion for extension of 30 days to prepare and 
transmit record, filed by taxpayer. 

Order—enlarging time to 9-12-28 for prepara¬ 
tion of evidence and extension to 10-1-28 for 
transmission of evidence—entered. 

Consent to praecipe filed by G. C. 

Agreed statement of evidence lodged. 
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Aug. 14. Agreed statement of evidence approved and or¬ 
dered filed. 

Now September 25th, 1928, the foregoing Docket Entries 
certified from the record as a true copy. | 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE,! 

Clerli U. S. Board of Tax Appeals. 

4 Filed Apr. 13, 1925, United States Board Of Tax 

Appeals. I 

_ i 

United States Board of Tax Appeals. 

Docket No. 3377. 

Appeal of Estate of J. B. Atkins. Old Address: 1524 Fair- 
field Ave., Shreveport, La.; New Address: Commercial 
National Bank Building, Shreveport, Louisiana. 

f 

Petition. \ 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Eeveiiue set 
forth in his deficiency letter IT :E :Aj-60D—MP-1748, dated 
February 19th, 1925, and as the basis of its appeal set forth 
the following: I 

I. The taxpayer is an estate, same having been created 
by the death of the individual taxpayer, John B. Atkins, 
who died on October 2Sth, 1923. 

II. The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer on February 19th, 1925.| 

III. The taxes in controversy are income taxes 

5 and penalties for the years 1919 to 1922, inclusive, 
and are more than $10,000.00, to wit: $119,622.24 

($156.31 of 1922 additional tax admitted). 

IV. The determination of tax contained in the Said de¬ 
ficiency letter is based upon the following errors: i 

I 

Year 1919. 

{a) Unreported profits on sale of Noel Lease, $65,000.00. 
(fe) Unreported profits on sale of Christman ^Process, 
$130,000.00. 
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(c) Unreported profits on sale of 8,328 shares stock 
Caddo Oil and Refining Company of Louisiana, $124,920.00. 

(d) Increase taxable net income by reason of deduction 
$1,836.86 taken for dei)reciation, having been disallowed 
as “depletion taken” unsubstantiated. 

(e) Increase taxable net income $2,2.30.00 by reason of 
diminishing depreciation taken on tank cars owned and 
rented out, from 10% to 6%. 

(/) Increase taxable net income $108.00 by reason of dis¬ 
allowance of the following have been deducted as contribu¬ 
tions : 


(1) Anti-Saloon League of America. $36.00 

(2) Alexandria School Play Grounds. 50.00 

(3) Sheveport Boy Scout Organization. 10.00 

(3) Conference Claimont Club. 12.00 


Total . $108.00 


{g) Increase taxable net income $472.31 by reason of dis¬ 
allowance $472.31 taxes claimed to have been paid in 1920, 
but deducted in 1919, therefore disallowed in 1919. 

6 Year 1920. 

(h) Salary Cedar Grove Construction Company, $600.00. 
This should be Gardner Carbureter Company, and not 
Cedar Grove Construction Company, as salary from the 
latter, which was for a similar amount, was properly re¬ 
ported in return filed for 1920. 

{i) Increase taxable net income $2,250.00 by reason of 
diminishing depreciation on tank cars from 10% to 6%. 

(;) Increase taxable net income by reason of deduction 
$1,826.86 taken for depreciation, same having been disal¬ 
lowed as “depletion taken unsubstantiated.” 

(k) Increase taxable net income by addition of $478.80 
tax paid at source. 

(l) Increase taxable net income by addition of $4,788.31 
dividends from Cedar Grove Construction Company. 

(m) Increase taxable net income by reason of disallow¬ 
ance of loss taken on account of liquidation of Commercial 
Oil Company, $10,500.00. 

(n) Increase taxable net income by reason of disallow¬ 
ance $4,126.23 taxes. 
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(o) Increase taxable net income $115.00 by reason of dis¬ 
allowance of the following having been deducted a;S con¬ 
tributions : I 


(1) Louisiana State Fair Association. !$15.00 

(2) British and Canadian Society. 1100.00 

I _ 

Total . ^115.00 


Year 1921. i 

(p) Increase taxable net income by $12,240.00 bond in¬ 
terest not reported. ; 

iq) Increase taxable net income $2,250.00 by reason of 
diminishing depreciation on tank cars from 10% to 6%. 

7 Year 1922. | 

(r) Increase taxable net income $2,250.00 by reason of 
diminishing depreciation on tank ears from 10% to|6%. 

( 5 ) Increase taxable net income $11,832.68 by rejason of 
the loss of that sum carried forward from 1921 return has, 
upon audit, been converted into a profit by reasoii of the 
adjustments referred to above as Items (p) and (gj). 

Penalties. i 

I 

(t) Eecommending the assessment of penaltie$ under 
subdivision (b). Section 250, Revenue Act of 1918; on the 
returns for the years 1919 and 1920, on the grounds of 
fraud.” I 

i 

V. The facts upon which the taxpayer relies as tjhe basis 
of its appeal are as follows: 

Items (a), (5) and (c). Sec. IV, This Appeal. 

1 

The Commissioner has approved the Revenue Agent’s 
conclusions that each of these was a separate and distinct 
sale to the Caddo Central Oil and Refining Corporation, 
whereas, the taxpayer has always, and petitioner ^till con¬ 
tends, that the Noel Lease and Christman Process, together 
with the stock in the Caddo Oil and Refining Conipany of 
Louisiana, were all consolidated and as a block wele turned 
into the Caddo Central Oil and Refining Corporation for 


I 
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bonds of tlie latter corporation, and that there were not 
three separate and distinct transactions as the Kev- 

8 enue Agent and Commissioner would have it appear. 

In the alternative, petitioner respectfully submits 
that if the Commissioner is sustained in his contention for 
three separate sales by the taxpayer to the Caddo Central 
Oil and Eefining Corporation, and that plea of reorganiza¬ 
tion or merger of the Caddo Oil and Refining Company 
of Louisiana into the former is denied, that the fair mar¬ 
ket value of the 8,328 shares of Caddo Oil and Refining 
Company of Louisiana stock turned into Caddo Central 
Oil and Refining Corporation for the latter’s bonds, had 
a fair market value of $20.00 per share, or $166,560.00 as 
a basic figure on which to compute any profit or loss. The 
Commissioner contends this stock had no value, but your 
petitioner is prepared to show same two Revenue Agents 
concede it to have a fair market value of $20.00 per share 
when it was issued upon the formation of the Caddo Oil 
and Refining Company of Louisiana, al which time tax¬ 
payer acquired same. 

Items (d) and (j), Sec. IV, This Appeal. 

These deductions were for “depreciation,” and not for 
“depletion.” When the Commissioner disallowed these 
originally taxpayer did not contest, for he had no 

9 objection to paying a small additional tax rather 
than be bothered with contesting the item. How- 

ev’er, when the Revenue Agent was in his office examining 
the records, he should have corrected this item in the 
proper manner, and not endeavored to estop the taxpayer, 
on account of his prior acquiescence in an erroneous addi¬ 
tional tax arising from disallowance of these two deduc¬ 
tions. At no time has taxpayer made any claim for deple¬ 
tion deduction. 

Item (e), (i), (g), and (r). Sec. IV, This Appeal. 

Taxpayer was the owner of tank railroad cars, which he 
rented to oil companies, principally Caddo Oil and Refining 
Company of Louisiana, and later Caddo Central Oil and 
Refining Corporation. He had no ear repair shop, nor car 
inspectors to keep them in proper condition. Whenever 
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I 

they were in need of repairs to assure proper arilival at 
next destination, repairs would be made by the railroad 
company discovering the need of the repairs and taxpayer 
would be billed. Thus on account of not being in |a posi¬ 
tion to maintain these cars, on the same basis as a tink line 
company having its own car repair shops and inspectors, 
petitioner contends, the depreciation as taken by | such a 
tank line company should not bind in the base at 
10 bar, but that the rate of 10% as taken is a Reason¬ 
able amount as measured by the peculiarities of the 
instant case, has been charged otf on the records, therefore 
should be left undisturbed. i 


Items (/) and (o). Sec. IV, This Appeal, i 

At the time Commissioner disallowed the deductions 
discussed under Item {d') and {j) above, on saihe office 
audit also disallow’ed certain contributions which taxpayer 
acquiesced in, rather than bother contesting samel. How¬ 
ever, it is felt that the deductions are proper, and I in view 
of the fact the taxpayer’s entire record is underi review, 
and especially under the accusation of fraud, petitioner 


stands on the right to be heard as to the propriety 


of these 


items as allowable contributions. 


Items (r), (k) and {n), Sec. IV, This Appeal. 

If the Kevenue Agent’s action as approved by tihe Com¬ 
missioner, placing your petitioner on a strict rec^pt and 
disbursement basis, is to bo sustained, the disallowance of 
Item (g) is correct, but Item (k) is incorrect, and instead 
of a decrease, there should be an increase due to j the dis¬ 
allowance under Item (g) being placed in the succeeding 
year. With reference to Item (n), the taxes actually paid 
that year, 1921, amounted to $4,140.55, whereas the 
11 Kevenue Agent, sustained by the Comniissionerj 
shows payment of only $2,016.08. Therefore, the 
findings of the Commissioner are conclusively in error, for 
the smaller sum $2,016.08, as allowed, most assuredly can¬ 
not contain the sum actually paid $4,140.55. 

Item (h), See. IV, This Petition. 

Salary of $600.00 for the year 1920, from Cedar Grove 
Construction Company was properly accounted fbr in tax 
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return filed, therefore Commissioner is in error in his state¬ 
ment that this $600.00 was salary from Cedar Grove Con¬ 
struction Company. 

Gardener Carbureter Company, which is actually the 
corporation in question, did credit taxpayer’s account with 
a salary of $600.00, but never paid same to him in 1920 nor 
any other time, as the company later failed, and thus did 
not make payment. The return being placed on a receipt 
and disbursement basis, and the amount not having been 
received either actuallv or construetivelv for it was made 
available to taxpayer’s demand, most assuredly the $600.00 
cannot be considered as taxable income for the year 1920, 
nor anv other vear, for it was never received. 

12 Item (k), See. IV, This Petition. 

When the return was originally paid, the paid at the 
source on interest received from Caddo Central Oil and Re¬ 
fining Corporation bonds, was not included as income, nor 
taken as a deduction, for taxpayer was not aware of this 
requirement. If the decisions in Dufly vs. Pitney and Fer¬ 
guson vs. Pitney (291 Federal 621) are to be accepted, then 
the taxpayer was correct and the Commissioner should not 
be sustained in the inclusion of this item as income. 

Item (/), Sec. IV, Tliis Petition. 

Taxpayer did receive the $4,788.31 referred to, but it was 
a return of capital or liquidating dividend from Cedar 
Grove Construction Company, and was not a dividend paid 
from earnings as the Commissioner would have it appear. 
The corporation (Cedar Grove Construction Company) had 
no surplus or Undivided Profits, but is liquidating its capi¬ 
tal as assets represented in unpaid notes on houses sold are 
collected and the cash thus received paid over to its stock¬ 
holders. Taxpayer has not yet received in liquidation as 
much as he originally invested. 

13 Item (w). Sec. IV, This Petition. 

The Revenue Agent’s report states the Commercial Oil 
Company was still in existence after the date taxpayer 
claimed it to have been liquidated and thus determining his 
loss. Perhaps the information the Revenue Agent has re- 
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fers to some other corporation that took the same iname as 
its corporate title as the one in -which taxpayer ! lost his 
money, after said corporation had surrendered its charter 
to the Secretary of State. Petitioner is prepared and in¬ 
tends to show beyond a question of a doubt that the Com¬ 
mercial Oil Company, in which the taxpayer had ijnade the 
investment was fully and completely liquidated and out of 
existence at such time and on such dates as the;Revenue 
Agent states he found information to show that it iwas still 
doing business. 

I 

Item (p). Sec. IV, This Petition. 

Petitioner acquiesces in the addition of this .$12,240.00 to 
income, same having been received as bond interest on 
Caddo Central Oil and Refining Corporation bonds, and 
the amount was entered on the books to the credit of Mrs. 
Atkins’ account and placed to her credit, rather than first 
ha-ving been recorded as an interest receipt, thus finding its 
way into the profit and loss account and on to the thx return. 
This was an error on the part of the bookkeeper,! and peti¬ 
tioner accepts the correction. 

14 Item (s). Sec. IV, This Petition. : 

On account of the conceded adjustment in Item (p), 
above, the loss of $11,832.68 on the 1921 return becomes a 
profit of $407.32, therefore the loss carried forward to 1922 
return should properly be disallowed. 

i 

Penalties. ‘ I 

Every item adjusted in the return, as fouhd by the 
Revenue Agent and approved by the Commissioiier is dis¬ 
cussed in this petition, in order to clarify the imjiutation of 
fraud in the returns filed for the years 1919 and 1920. On 
the matter of the Caddo Central Oil and Refining Corpora¬ 
tion re-organization, the taxpayer sought the best counsel 
in the City of Shreveport and when the facts in Connection 
with the formation of said corporation were considered as 
a re-organization of Caddo Oil and Refining Company of 
Louisiana, he -was advised that there -was no taxable profit 
out of this reorganization, but merely an exchange in which 
he received securities of no greater par value thah the prop- 
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erty lie was parting with. At no time has the taxpayer nor 
your petitioner attempted to conceal anything from 

15 the Government. The records have always been 
kept with the idea of reflecting true conditions and 

same were tendered the examinine; officers and cverv assist- 
ance they requested; was afforded them. Mr. Atkins died 
October 28th, 192.3, and such verbal and personal explana¬ 
tion usuallv obtainable and almost necessarv on such deals 
as the ones in question, were not possible under the circum¬ 
stances in connection with the case at bar. Such outside 
explanation that might have been available and placed at 
the disposal of the Eevenue Agent, was never sought inso¬ 
far as petitioner was in a position to assist. 

Petitioner most emphatically denies any intent to evade 
tax. 

VI. Petitioner in support of this appeal, relies upon the 
following propositions of law: 

Relative to Items (o), (?>) and (c), Section IV, of this 
petition, petitioner submits: 

1. That the Act of Congress under which the Commis¬ 
sioner recommends for assessment the tax in dispute, is 
violative of the Sixteenth Amendment to the Constitution 
of the United States authorizing a tax on income, in that it 
attempts to levy such tax on profit, or enhanced value of 

property received in exchange which this taxpayer 

16 avers is not income in the general meaning of said 
Amendment to the Constitution. 

2. In any event the construction placed on said Act of 
Congress by the Commissioner is in violation of said 
Amendment to the Constitution of the United States in that 
such construction placed on said Act — the Commissioner at¬ 
tempts to classify as income the value of the property re¬ 
ceived in said exchange when same was not such under the 
said Amendment, in fact the ultimate disposition of said 
property so received resulted in a loss to said taxpayer. 

3. That under said Amendmeiit to the Constitution no 
tax was collectible growing out of said exchange at least 
until the property received was converted into money or 
cash, and the effort to treat the said property received as 
income violated said Sixteenth Amendment, for by said ex- 
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change nothing resulted except a change of the capital 
assets of the taxpayer. 

4. That the said findings of the Commissioner in any 
event is an error of law in that he attempts to treat as 
wholly income the said stock in the Caddo Oil afid Refining 
Co. because of an alleged failure to pay a tax on same as 
income when received by the taxpayer in the year 1916, 
thus attempting to collect an additional income tlax for said 

year 1916 when the right to do so is barred by the 

17 Statutes of limitation which is specially urged as a 
bar to any inquiry into the taxes, if any, due or that 

might have been due for said year. i 

5. That ill any event the findings of said Cominissioner in 

said matter were wholly in error of law, for the reason that 
the said exchange of said property oecur-ed in iconnection 
with the re-organization of the Caddo Oil and Refining Com¬ 
pany of Louisiana, or its merger or consolidatidn with the 
Caddo Central Oil and Refining Corporation, the said bonds 
received by such taxpayer of the said Caddo Central Oil 
and Refining Corporation in exchange for said stock, se¬ 
curities or properties transferred to it were of iio greater 
aggregate par or face value, and therefore no gkin or loss 
resulted from said transaction. ! 

6 . There were not three separate and distinct; trades on 
the Caddo Central Oil and Refining Corporation deal, as 
the Commissioner would have it appear, but tfiat it was 
merely a re-organization, and insofar as petitioner was con¬ 
cerned, property was exchanged for property^ and sub¬ 
division (&), Section 202, Revenue Act of 19181applies. 

The “depreciation” disallowed under Items (d) and (j), 
was reasonable, and was charged off on the books (it was 
not “depletion”), therefore should be alloi-ed. Sub- 

18 division (8), paragraph (a). Section 214, Revenue 
Act of 1918. 

Items (e), (i), (q) and (r) of Section IV, this petition, 
meet the test of “reasonableness”, of subdivision (8), para¬ 
graph (a), Section 214, Revenue Act of 1918,; therefore 
should be allowed as originally stated on the ret^urns filed. 

The organizations mentioned in Items (/) and (o), Section 
IV, this petition, come within the purview of sjubdivision 
(11), paragraph {a), Section 214, Revenue Act of 1918, and 


i 

i 

I 
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the total not exceeding the limitation imposed by the Act, 
should be allowed. 

Inasmuch as the returns are being placed on a receipt and 
disbursement basis in the strictest sense, in accordance with 
paragraph (h), Section 212, Eevenue Act of 1918, the deduc¬ 
tions under Items (g) (Ji) and (n) Section IV, this petition, 
should conform to subdivision (3), paragraph (a), Section 
214, Eevenue Act of 1918. Also, Items (h) and (/), Section 
IV, of this petition, never having been received cannot be 
called income, as defined in Section 213, Eevenue Act of 
1918. 

19 The loss referred to in Item (m), Section IV, this 
petition, was a closed transaction, the amount ac¬ 
tually determined and charged off in the taxable year 1920, 
therefore should be allowed in accordance with the provi¬ 
sions of subdivision (4), paragraph (a). Section 214 Eeve¬ 
nue Act of 1918. 

Paragrai)h (b), Section 250, Eevenue Act of 1918, pro¬ 
vides for the imposition of penalties for “false or fraudu¬ 
lent returns willfully made,’’ and in the light of the defini¬ 
tion of “fraud,” which means, 

“deception, trickery, artifice by which the right or interest 
of another is injured; to trick; cheat; humbug. Fraud is 
an act of deliberate deception with the design of securing 
something by taking unfair advantage of another” 

petitioner most emphatically denies that the taxpayer could 
be truthfully accused of “fraud.” Therefore, the penalties 
recommended should not be sustained. 

(Signed) JOHN B. ATKINS, Jr. 

20 Jurat. 

St.ate of Louisiana, 

Parish of Caddo: 

John B. Atkins, Jr., being duly sworn, says that he is the 
son of the late John B. Atkins, Shreveport, Louisiana, whose 
estate is the petitioner above named, and as duly quali¬ 
fied by the attached copy of power of attorney from his 
Mother and the other heirs of the estate, he is duly author¬ 
ized to verify the foregoing petition; that he has read the 
said petition, or had the same read to him, and is familiar 
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with the statements therein contained, and that the facts 
therein stated are true, except such facts as are stated to 
be upon information and belief, and those facts he believes 
to be true. 

(Signed) JOHN B. ATKINS, Jr. 

i 

Sworn to before me this 9th dav of April, 1925. ; 

(Signed) THOMAS E. BEAIRD, [seal.] 

Notary Public. 


21 Treasury Department, Washington. 

Feb. 19,1925. 

IT :E :Ao-60D. MP-1748. 

Estate of J. B. Atkins, i 

c/o J. B. Atkins, Jr., j 

1524 Fairfield Avenue, i 

Shreveport, La. 

Sir: 

I 

An audit of vour income tax returns for the vears 1919 
to 1922, inclusive, discloses a deficiency in tax and Ipenalty 
as set out in the attached statement. ! 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of this letter within which to file an appeal to the Board 
of Tax Appeals contesting in whole or in part the icorrect- 
ness of this determination. I 

Where a taxpayer has been given an opportunitjy to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of any part 
of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :E lAj-OOD :MP- 
1748. In the event that you acquiesce in a pai?t of the 
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determination, the agreement should be executed vdth re¬ 
spect to the item agreed to. 

Respectfully, 

D. H. BLAIR, 

By C. B. ALLEN, 

Acting Deputy Commissioner. 

22 Statement. 

IT :E :Aj-60D. MP-1748. 


In re J. B. Atkins, 1524 Fairfield Ave., Shreveport, La. 

1919. 


Net income previously adjusted. $214,566.55 

Less: 


Exemption . 

Dividends . 

Interest on U. S. obliga¬ 
tions . 


$1,100.00 

375.00 


408.54 


1,883.54 


Income subject to normal tax. $212,683.01 


Tax at 4% on $4,000.00. $160.00 

Tax at 8% on $208,683.01. 16,694.64 

Surtax on $214,566.55. 86,249.93 


Total tax assessable. $103,104.57 

Previously assessed . 20,487.20 


Deficiency in tax. $82,617.37 

Penalty as provided in Section 
250 (5) Revenue Act of 1918. . 34,664.19 


Total due . $117,281.56 
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1920. 

Net income as previously adjusted. $20,746.96 

Less: 

Exemption. $1,100.00 I 

Dividends . 2,394.16 

Interest on U. S. 

Obligations . 478.57 

- 2,972.73 

I 

Income subject to normal tax. $16,774.23 

Tax at 4% on $4,000.00. $160.00 ; 

Tax at 8% on $12,774.23. 1,021.94 I 

Surtax on $20,746.96. 777.23 


Total tax. 

23 

Brought forward 
Tax withheld at source . 


$1,959.17 


$1,959.17 

239.40 


Total tax assessable. $1,719.77 

Previously assessed. I 227.67 

I 

Deficiency in tax. $1,492.10 

Penalty as provided in Section 250 (b) Reve¬ 
nue Act of 1918 . 639.79 

Total due. $2,131.89 

1921. 

Net income previously adjusted. $2,657.32 

Less: Joint exemption. 2,500.0(^ 

-^- 

Income subject to normal tax. $157.32 

Tax at 4% on $157.32. $6.29 

Previously assessed . ! None 

I 

I 

Deficiency in tax. $6.29 


2—4842a 
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1922. 

Net income previously adjusted 
Less: 

Exemption . 

Dividends . 


Income subject to normal tax. $7,975.85 

Tax at 4% on $4,000.00. $160.00 

Tax at 8% on $3,975.85. 318.07 

Surtax on $25,986.24. 978.62 

Total tax assessable. $1,456.69; 

Previously assessed. 1,097.881 

Deficiency in tax. $358.81 


$25,986.24 


$1,000.00 

17,010.39 

- 18,010.39 


24 Summary. 

Year. Defidency. IViialty. Total. 

1919 . $82,617.37 ,$34,664.19 $117,281.56 

1920 . 1,492.10 639.79 2,131.89 

1921 . 6.29 None 6.29 

1922 . 358.81 None 358.81 


Totals. . . $84,474.57 $35,303.98 $119,778.55 

Now September 25t]i, 1928, the foregoing Petition certi¬ 
fied from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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1 

25 Filed May 2, 1925, United States Boardl of Tax 

Apppeals. 

United States Board of Tax Appeals. ■ 


Docket No. 3377. 

Appeal of Estate of J. B. Atkins, Commercial Natl. Bank 

Bldg., Shreveport, La. | 


Ansioer. 


Now comes the Commissioner of Internal Revenue, by A. 
W. Gregg, Solicitor of Internal Revenue, his attorney, and 
admits the allegations contained in paragraphs one (1), two 
(2), and three (3) of the taxpayer’s petition. 

(a) The Commissioner admits that he has proposed to 
increase the taxable income of the taxpayer for;the year 
1919 by including therein $65,000 unreported promts on tho 
sale of the Noel Lease by the taxpayer, and denies that same 
is in error, but affirms that tho same was taxable income 
unreported for the year 1919. | 

{h) The Commissioner admits that he proposed to in¬ 
clude in taxable income for tho year 1919, $130,000 received 
by the taxpayer in said year on the sale of Christman Pro¬ 
cess, not reported in the taxpayer’s return for said year, 
and denies that he is in error in so doing. 

{c) The Commissioner admits that he proposed Ijc include 
$124,920 in taxable income for the year 1919, whibh repre¬ 
sents the profit made on the sale of 8,328 shares pf Caddo 
Oil & Refining Company stock in 1919, and denies error in 
so doing. 

{d) The Commissioner admits that he proposed to dis¬ 
allow a deduction of $1,836.86 from taxable income 
26 for the year 1919, claimed a depletion, as ithis tax¬ 
payer has not shown that it is entitled thereto, and 
denies error therein. 

(e) The Commissioner denies that error has been com¬ 
mitted in refusing to allow $2,250 as depreciatioii on tank 
cars, claimed for the year 1919. 

(/) The Commissioner denies error in refusing: to allow 
deductions from 1919 income of donations listed in sub¬ 


paragraph f of paragraph four of taxpayer’s petition. 
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{g) The Commissioner disallowed the deduction of 
$472.31, claimed to have been paid for taxes for the year 

1919. This tax was paid in January of 1920, and was de¬ 
ducted from 1920 income as the taxoaver filed retunis on 

1 . » 

the cash receipts and disbursements basis, and the same is 
not deductible from 1919 income. Error herein is denied. 

{Ji) The Commissioner determined that salary was un¬ 
derstated in the sum of $600. The taxpayer reported $600 
salar\’ from the Cedar Grove Construction Company in 

1920. He also received $600 salary from the Gardner 
Carburetor Company a total of $1,200. Thus an understate¬ 
ment of $600 was made. The salary omitted is presumably 
the salary of the Gardner Carburetor Company. Tlie Com¬ 
missioner denies error was made in finding an understate¬ 
ment of $600 in salary received for 1920. 

(i) Denial of error is made in the refusal to allow $2,250, 
claimed as depreciation on tank cars for the year 1920. 

(;') Denial of error is made in the refusal to allow deple¬ 
tion of $1,826.86 for the year 1920 as the ta.xpayer 
27 had not shown that he was entitled thereto. 

{h) Error is denied in the disallowance of $478.80, 
claimed as tax paid at source on bonds, deducted from 1920 
income. 

{1) The Commissioner denies that he is in error in in- 
cludins: $4,788.31 as dividends received in 1920 from the 
Cedar Grove Construction Company. 

(m) The Commissioner denies that he committed error 
in refusing^ to allow the deduction of $10,500 from 1920 in¬ 
come, which was claimed as a loss on Commercial Oil Com¬ 
pany stock. 

(n) The Commissioner denies that the taxpayer paid in 
1920 taxes of $5,.349.72. The Commissioner allowed $1,- 
223.49 as taxes paid and disallowed $4,126.23, and denies 
error in so doing. 

(o) The Commissioner denies that the contributions 
amounting to $115 as set forth in taxpayer’s petition, are 
deductible. 

{p) The Commissioner included in 1921 income $12,240 
bond interest not reported by the taxpayer, which interest 
was credited upon his books as being paid bv Caddo Central 
Oil & Refining Company. Error is denied in including this 
income. 
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j 

(q) The Commissioner denies error in refusing to allow 
$2,250 as depreciation on tank cars in 1921. i 

(r) The Commissioner denies error in refusing to allow 
additional depreciation of $2,250 on tank cars foT 1922. 

(s) The Commissioner denies error in increasing income 
for 1922 in the sum of $11,832.68, claimed as k net loss 
in 1921, as no loss in 1921 was sutfered by the taxpayer. 

(f) The Commissioner denies that he is in error in 
28 proposing to assess the -raud penalty as provided in 
Section 250 (b) of the Eevenue Act of 1018 on the 
returns for 1919 and 1920, as said returns filed are clearly 
false and fraudulent. 

The Commissioner denies each and every allegation made 
in taxpayer’s petition not specifically admitted or qualified 
herein. 

The Commissioner relies on the following, which he be¬ 
lieves to be the facts in this case. i 

The taxpayer during the year 1919, sold to the Caddo 
Central Oil & Eefining Company of New Yorlt, his one- 
half interest in the J. S. Noel lease for $85,000; cash and 
$100,000 in its corporation bonds, which had a market value 
of $65,000. At the same time the taxpayer sold his interest 
in the Christman Process to the Caddo Central Oil & Ee¬ 
fining Company for $200,000 of its bonds, which had a par 
value of $130,000, and the Caddo Company further agreed 
to buy the taxpayer’s stock in the Caddo Oil & Eefining 
Company at $15 per share, to be paid vuth bond^. He had 
8,328 shares for which he received bonds of the value of 
$124,920. These were straight out sales and "were separate 
and distinct transactions. The taxpayer in his return for 
1919 only reported the cash received for the Noel lease from 
which he deducted the entire cost, thereby understating his 
return as to the Noel lease, the value of the bonds received, 
which was $65,000, and also failed to report the profit on the 
sale of his stock and his interest in the Christman process. 


I 

i 

I 

I 

I 

i 
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Wherefore, the Commissioner prays that the tax- 
29 payer’s petition he denied and the acts of the Com¬ 
missioner be in all res})ects affirmed. 

A. W. GEEGG, 

Solicitor of Internal Revenue, 
Attorney for the Commissioner of hiternal Revenue. 

Of Counsel: 

C. H. CUEL, 

Special Attorney, 

Bureau of Internal Revenue. 


Now, September 25th, 1928, the foregoing- Answer certi¬ 
fied from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 Filed Jun. 22, 1926, United States Board of Tax 

Appeals. 

Linited States Board of Tax Appeals. 

Docket No. 3377. 

John B. Atkins, Joseph Fosteu Atkins, Alma Atkins, 
Lncile Atkins Hamilton, and Miriam Atkins Dykes, as 
Heirs of the Estate of John B. Atkins, Deceased, Peti¬ 
tioners, 

V. 

Commissioner of Internal Eevenue, Eespondent. 
Amended Petition Tendered. 

To the Honorable Members of the Board of Tax Appeals: 

Your petitioners respectively represent: 

I. That there is at this time no duly appointed executor 
or administrator of the Estate of John B. Atkins, Deceased; 
that your petitioners John B. Atkins and Joseph Foster 
Atkins are the sons, Alma Atkins is the widow, and Lucile 
Atkins Hamilton and Miriam Atkins Dykes are the daugh¬ 
ters of John B. Atkins, deceased; that your petitioners are 
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the sole heirs of the Estate of John B. Atkinsj deceased, 
and file this petition as the heirs of and for and on behalf 
of the Estate of John B. Atkins, deceased. i 

j 

I 

Jurisdiction of the Board. 

i 

IT. That subsequent to the enactment of the Revenue Act 
of 1924, to wit, on February 19, 1925, the Commissioner of 
Internal Revenue, the respondent herein, mailed to your pe¬ 
titioners, pursuant to subdivision (a) of Section!274 of the 
Revenue Act of 1924, a notice of deficiency of income taxes 
and penalties for 1919 and 1920, and of income taxes for 
1921 and 1922; that a copy of said notice is attaclied to your 
petitioners’ original petition filed herein, end by ref- 
.31 erence is made a part hereof: that said ineome taxes 
and penalties for the years 1919 and 1920 were im¬ 
posed by the Revenue Act of 1918, and said income taxes for 
the years 1921 and 1922 were imposed by the Revenue Act 
of 1921; that the orie:inal petition filed herein was filed 
within sixtv davs after said notice of deficienev was mailed 
to your petitioners; that the variance between the deced¬ 
ent’s name in said deficiency notice and decedent’s name in 
the caption hereof, is due to the fact that the decedent’s full 
, 2.1 ven name is set out in the caption hereof, whereas only 
his initial was set out in said deficiency notice. 

I 

Nature of Deficiency. 

1 

III. That the amount of the deficiency was $117,281.56 
for 1919, $2,131.89 for 1920, $6.29 for 1921, and $358.81 for 
1922: that the nature of the tax was income taxes and penal¬ 
ties for 1919 and 1920, imposed by the Revenue Act of 1918, 
and income taxes for 1921 and 1922, imposed by the Reve¬ 
nue Act of 1921; that the amount of income taxes and penal¬ 
ties in controversy for 1919 and 1920 is $116,419.21 and 
$1,985.01, respectively; that the amount of inconjie taxes in 
controversy for 1921 and 1922 is $6.29 and .$219,27, respec- 
tivelv. 

I 

J 

i 

j 

Assignments of Error. I 

I 

IV. That the respondent erred as follows in determining 

said deficiency: | 
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Year 1919. 

(1) The respondent erred in finding that decedent real¬ 
ized income in the amount of $65,000.00, or in any amount, 
on the exchange in 1919 of his one-half interest in a certain 

lease, commonly known as the Xoel Lease, for bonds 

32 of the Caddo Central Oil & Refining Company of New 

York. 

(2) The respondent erred in finding that decedent real¬ 
ized income in the amount of $130,000.00, or in any amount, 
on the exchange in 1919 of his Cliristman Process for bonds 
of the Caddo Central Oil & Refining Company of New York. 

(3) The respondent erred in finding tliat decedent real¬ 
ized income in the amount of $124,920.00, or in any amount, 
on the exchange in 1919 of his 8,328 shares of stock of the 
(kiddo Oil & Refining Company of Louisiana for l)onds of 
the Caddo Central Oil & Refining (^oinpany of New York. 

(4) The respondent erred in disallowing a deduction of 
$1,836.86, or any part thereof, for 1919, representing depre¬ 
ciation on equipment owned by decedent during said year. 

(5) The respondent erred in adding a penalty of $34,- 
664.19, or any part thereof, for 1919, pursuant to Section 
250(b) of the Revenue Act of 1918. 

Year 1920. 

(6) The respondent erred in disallowing a deduction of 
$472.31, or any part thereof, for 1920, representing taxes 
paid by decedent in 1920. 

(7) The respondent erred in disallowing a deduction of 
$1,836.86, or any part thereof, for 1920, representing depre¬ 
ciation on equipment owned by decedent during said year. 

(8) The respondent erred in adding $478.80, or any part 
thereof, to the gross income of decedent for 1920, represent¬ 
ing income taxes paid at the source on interest received by 

decedent in 1920 on bonds of the Caddo Central Oil 

33 & Refining Company of New York. 

(9) The respondent erred in adding $4,788.31, or 
any part thereof, to the gross income of decedent for 1920, 
representing liquidation dividends which decedent received 
in 1920 from the Cedar Grove Construction Company. 

(10) The respondent erred in disallowing a deduction of 
$10,500.00, or any part thereof, for 1920, representing a loss 
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which decedent sustained in 1920 through the liquidation of 
the Commercial Oil Company, 

(11) The respondent erred in adding a penalty of 
$639.79, or any part thereof, for 1920, pursuant to Section 
250(b) of the Revenue Act of 1918. 

Year 1921. 

(12) The respondent erred in disallowing a deduction of 
$4,126.23, or any part thereof, for 1921, represenijing taxes 
paid by decedent in 1921. 

(13) The respondent erred in failing to find that dece¬ 
dent sustained a net loss in 1921 of $1,468.91. ■ 

Year 1922. 

i 

(14) The respondent erred in failing to deduct!from the 
gross income of decedent in 1922, $1,468.91, representing a 
net loss sustained in 1921. 

34 Statement of the Facts, | 

V. That your petitioners rely upon the following facts: 

I 

Year 1919, 

( 

(1) Profit on transfer of stock, lease and refitting proc¬ 
ess to Caddo Central. Oil <& Refining Company] of New 
ForA:—$319,920.00. 

(a) The decedent was a stockholder in the Caddo Oil & 
Refining Company of Louisiana from its organisation in 
1916 until 1919 when said corporation was reorganized into 
the Caddo Central Oil & Refining Company of N^w York. 
The stock of said Caddo Oil & Refining Coippany of 
Louisiana was not issued directlv to decedent or to other 

I 

stockholders but was issued to certain voting trustees under 
a voting agreement, dated January 1, 1917. T|ie latter 
issued trustees’ certificates to the stockholders, including 
decedent, representing the number of shares to which they 
were respectively entitled. 

(b) The directors and stockholders of the Caddo Oil & 
Refining Company of Louisiana deemed it advisable to re¬ 
organize said corporation in order to obtain additional 
working capital for its needs. At first it was intended to re¬ 
organize under the laws of the State of Louisiana but later 
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it was decided to reorganize under the laws of the State of 
New York. 

(c) Pursuant to said reorganization plan, on March 5, 
1919, the holders of said trustees’ certificates, representing 
54,751 shares of stock out of a total of 100,000 shares of the 
Caddo Oil & Refining Company of Louisiana outstanding, 
authorized in writing said voting trustees to sell said stock 
for a price not less than $25.00 per share. 

35 (d) On April 16, 1919, E. W. Clark & Company, 
Bankers, addressed a letter to said voting trustees 

offering to purchase the entire capital stock of the Caddo 
Oil & Refining Company of Louisiana for $35.00 per share, 
payable at face value in First Consolidated ^Mortgage Ten- 
Year Sinking Fund Six Per Cent Gold Bonds, bearing in¬ 
terest from January 1, 1920, said bonds to bo bonds of a 
new corporation to be formed for the purpose of acquiring 
all of the property of the Caddo Oil & Refining Company 
of Louisiana and certain additional properties, including 
decedent’s one-half interest in a certain lease, commonly 
known as the Noel Lease, and also decedent’s interest in a 
refining process, commonly known as the Christman Proc¬ 
ess. 

(e) On April 16, 1919, said voting trustees addressed a 
letter to the holders of said trustees’ certificates advising 
that they had sold said stock to E. W. Clark & Company, 
Bankers, under the terms referred to in subdivision (d), 
supra. The holders of said trustees’ certificates, including 
decedent, were requested to deposit their certificates duly 
assigned in blank with the Fidelity Trust Company, Phila¬ 
delphia, Pennsylvania, at any time after April 25,1919, and 
before May 5, 1919, which was done. 

(/) On April 16, 1919, said E. W. Clark & Company, 
Bankers, entered into a written agreement with one Joseph 
S. Qualey to organize a new corporation for the purpose 
of taking over the entire capital stock of the Caddo Oil & 
Refining Company of Louisiana of the par value of $10,000,- 
000.00, and also certain other properties not owned by said 
Caddo Oil & Refining Company of Louisiana, the 

36 consideration for the said stock of the Caddo Oil & 
Refining Company of Louisiana beii^ mortgage 

bonds of the face value of $4,378,000.00 of the new com¬ 
pany to be organized. Pursuant to said agreement a new 
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corporation was organized under the laws of tlje State of 
New York on May 2, 1919, known as the Caddo Central Oil 
& Refining Company of New York. i 

{g) Decedent owned a one-half interest in a certain lease, 
commonly known as the Noel Lease, and the Caddo Oil & 
Refining Company of Louisiana owned the oth^r one-half 
interest therein. Decedent also owned a refiniifg process, 
commonly known as the Christman Process, and under an 
agreement with the Caddo Oil & Refining Company of 
Louisiana he received certain stipulated royalties for its 
use. The incorporators of the Caddo Central Oil & Refin¬ 
ing Company of New York, as a condition precedent to the 
taking over of the stock and assets of the Caddo Oil & 
Refining Company of Louisiana, demanded that decedent 
transfer his one-half interest in said Noel Lease and his in¬ 
terest in the said Christman Process to the Cad^o Central 
Oil & Refining Company of New York. 

{h) The respondent gave credit to decedent fpr the cost 
of his one-half interest in the Noel Lease and his interest 
in the Christman Process, but failed to give him credit for 
the cost of the 8,328 shares of stock of the Caddo Oil & 
Refining Company of Louisiana owned by him. Decedent 
acquired said stock at a cost of $20.00 per share through 
the transfer of certain assets to the Caddo Oil & Refining 
Company of Louisiana at or about the date of th^ organiza¬ 
tion thereof on December 15, 1916. 

37 (i) On or before May 6,1919, the Caddb Oil & Re¬ 

fining Company of Louisiana transferred all of its 
assets to the Caddo Central Oil & Refining Company of 
New York, and the latter thereupon assumed the outstand¬ 
ing liabilities and began to conduct the business of the said 
Caddo Oil & Refining Company of Louisiana. The Caddo 
Oil & Refining Company of Louisiana was not| dissolved 
at that time and has not been dissolved to date, but it ceased 
to do business and discontinued holding stockholders’ and 
directors’ meetings after the transfer of its said assets 
to the Caddo Central Oil & Refining Company of New York. 

(j) The stockholders of the Caddo Oil & Refiping Com¬ 
pany of Louisiana received First Consolidated; Mortgage 
Ten-Year Sinking Fund Six Percent Gold Bonds of the 
Caddo Central Oil & Refining Company of New York on 
the surrender of their stock in the Caddo Oil & Refining 
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Company of Louisiana, at the rate of $35.00 face value of 
said bonds for each share of stock owned by them in the 
Caddo Oil & Refining Company of Louisiana, with the ex¬ 
ception of decedent, who received said bonds of the face 
value of $424,920.00 for his one-half interest in the Noel 
Lease, his interest in the Christman Process and his 8,328 
shares of stock of the Caddo Oil & Refining Company of 
Louisiana. The negoitations between decedent and the rep¬ 
resentatives of the Caddo Central Oil & Refining Company 
of New York were protracted, and in the end decedent ac¬ 
cepted bonds of the Caddo Central Oil & Refining Company 
of New York aggregating $424,920.00 face value, of which 
$100,000.00 face value thereof was allocated to his 
38 one-half interest in the Noel Lease, $200,000.00 face 
value thereof to his Christman Process, and $124,- 
920.00 face value thereof to his 8,328 shares of stock of the 
Caddo Oil & Refining Company of Louisiana. 

(k) Your petitioners contend that said bonds of the face 
value of $424,920.00 was a lump sum consideration for de¬ 
cedent’s one-half interest in the Noel Lease, his interest in 
the Christman Process, aud his 8,.328 shares of stock of the 
Caddo Oil & Refining Company of TiOuisiana, and that the 
allocations of said bonds, as set forth in subdivision (j) 
supra, did not and were not intended to represent the con¬ 
siderations received by the decedent for said respective as¬ 
sets; that inasmuch as the intent was that all stockholders 
of the Caddo Oil & Refining Company of Louisiana should 
receive said bonds of the face value of $35.00 for each share 
of stock held by them in the Caddo Oil & Refining Company 
of Louisiana, and that all stockholders, except decedent, 
actually received said bonds of the face value of $35.00 for 
each share of stock held by them in the Caddo Oil & Refining 
Company of Louisiana, the proper basis for ascertaining the 
loss or gain which decedent realized on said transaction is 
to allocate $291,480.00 face value of said bonds to the 8,328 
shares of stock of the Caddo Oil & Refining Company of 
Louisiana, representing $35.00 per share, and $133,440.00 
face value of said bonds to decedent’s one-half interest in 
the Noel Lease and his interest in the Christman Process, 
representing the balance of said consideration of $424,- 
920.00. 
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(1) The par value of the stock which decedent 

39 ovuied in the Caddo Oil & Refining Compaijiy of Lou¬ 
isiana was $100.00 per share, or $832,800.00. i The face 

value of the bonds which decedent received from the Caddo 
Central Oil & Refining Company of New York was $424,- 
920.00, and the fair market value thereof was 65% of the 
face value thereof. 

(m) Decedent kept his books and made his returns for 
1919 on the cash receipts and disbursements basis. 

(n) With respect to the transfer by decedent bf his one- 
half interest in the Noel Lease, his interest in the Christman 
Process, and his 8,328 shares of stock of the Caddo Oil & 
Refining Company of Louisiana for bonds of the Caddo Cen¬ 
tral Oil & Refining Company of New York of the face value 
of .$424,920.00, your petitioners contend as follows: 

(I) The receipt of bonds in exchange for property by a 
taxpayer who kept his books and made his returns on the 
cash receipts and disbursements basis did not constitute in¬ 
come to him within the purview of the Revenue Apt of 1918, 
and, therefore, the receipt of bonds of the Cad4o Central 
Oil & Refining Company of New York in 1919 ip exchange 
for his one-half interest in the Noel Lease, his interest in 
the Christman Process and his 8,328 shares of stpck of the 
Caddo Oil & Refining Company of Louisiana, by decedent, 
who kept his books and made his returns on the cash re¬ 
ceipts and disbursements basis, did not constitute income 
to him in 1919 within the purview of the Revenue Act of 
1918. 

40 (II) If the Board should hold that the receipt of 
bonds of the Caddo Central Oil & Refining Company 

of New York in 1919 in exchange for his one-half interest in 
the Noel Lease, his interest in the Cliristman Process and 
his 8,328 shares of stock of the Caddo Oil & Refiping Com¬ 
pany of Louisiana, by decedent, who kept his books and 
made his returns on the cash receipts and disbursements 
basis, constituted income to him in 1919 within thie purview 
of the Revenue Act of 1918, in that event your petitioners 
contend that the receipt of said bonds did not constitute in¬ 
come to the decedent in 1919 within the purview of the Six¬ 
teenth Amendment of the Constitution of the United States. 

(Ill) The exchange of capital assets by a taxpayer for 
other capital assets does not constitute income to him within 
the purview of the Sixteenth Amendment, and, therefore, 
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the exchange by the decedent of his one-half interest in the 
Noel Lease, his interest in the Christman Process and his 
8,328 shares of stock of the Caddo Oil & Refining Company 
of Louisiana for bonds of the Caddo Central Oil & Refining 
Company of New York in 1919 did not constitute income to 
the decedent within the purview of the Sixteenth Amend¬ 
ment. 

(IV) The organization of the Caddo Central Oil & Refin¬ 
ing Company of New York, under the circumstances recited 
herein constituted a reorganization of the Caddo Oil & Re¬ 
fining Company of Louisiana, and the decedent in exchang¬ 
ing his one-half interest in the Noel Lease, his interest in 
the Christman Process and his 8,328 shares of stock of the 
Caddo Oil & Refining Company of Louisiana for bonds of 

the Caddo Central Oil & Refining Company of New 
41 York realized no income in 1919, in that he received, 

through said reorganization, in place of property or 
securities ovmed bv him new stock or securities of no greater 
aggregate par or face value within the purview of Section 
202 (b) of the Revenue Act of 1918. 

(V) If the Board should hold that the decedent realized 
income in 1919 on the exchange by him of his one-half inter¬ 
est in the Noel Lease and his interest in the Christman 
Process for bonds of the Caddo Central Oil & Refining Com¬ 
pany of New York, in that event your petitioners contend 
that the decedent realized no income on the exchange of his 
8,.328 shares of stock of the Caddo Oil & Refining Company 
of Louisiana for bonds of the Caddo Central Oil & Refining 
Company of New York, in that in connection with said reor¬ 
ganization he received in place of stock or securities owned 
by him in the Caddo Oil & Refining Company of Louisiana 
new stock or securities of no greater aggregate par or face 
value of the Caddo Central Oil & Refining Company of New 
York within the purview of Section 202 (b) of the Revenue 
Act of 1918. 

(VI) In the event that the Board holds that the organiza¬ 
tion of the Caddo Central Oil & Refining Company of New 
York, under the circumstances recited herein, did not con¬ 
stitute a reorganization of the Caddo Oil & Refining Com¬ 
pany of Louisiana within the purview of Section 202 (b) of 
the Revenue Act of 1918, in that event your petitioners con¬ 
tend that the loss or gain which decedent realized on the ex¬ 
change of his 8,328 shares of stock of the Caddo Oil & Re- 
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fining Company of Louisiana for bonds of 4ie Caddo 
42 Central Oil & Eefining Company of New York is equal 
to the difference between $20.00 per share, which de¬ 
cedent paid for said stock of the Caddo Oil & Refining Com¬ 
pany of Louisiana, and the fair market value of the bonds 
of the Caddo Central Oil & Eefining Company of New York, 
which he received therefor. 


(2) Depreciation—$1,836.86. 


The respondent disallowed depreciation in the atoount of 
$1,836.86, which the decedent sustained in 1919 op certain 
equipment owned by the decedent during said yekr. Said 
equipment was located on the Atkins-Cooney Lease, which 
the decedent owned. Decedent acquired certain ejiuipment 
in 1917 and 1919 at a cost of $9,184.29. Depreciation at the 
rate of 20% was charged off by decedent in 1919, pnd your 
petitioners hereby claim that said depi'eciation of $1,836.86 
was reasonable and should be allowed as a deduction from 
the gross income of decedent for 1919. 

(3) Penalty—$34,664.19. 


The respondent imposed a penalty for 1919 of $j34,664.19, 
under the provisions of Section 250 (b) of the Revenue Act 
of 1918, on the theory that the return filed by decedent was 
false or fraudulent with intent to evade the tax, as provided 
in said section. During the negotiations for the transfer of 
decedent’s one-half interest in the Noel Lease, his interest 
in the Christman Process and his 8,328 shares of stock of the 
Caddo Oil & Eefining Company of Louisiana to the Caddo 
Central Oil & Eefining Company of New York, apd also at 
the time his return for 1919 was made, decedent wab advised 
by reputable counsel that the transfer of said assets 
43 to the Caddo Central Oil & Refining Company of New 
York was not a taxable transaction. Decedent relied 
upon the advice of counsel and did not report any income 
for 1919 from said transaction. Decedent’s books reflected 
the facts connected with said transaction and at no time has 
decedent or your petitioners attempted to conceal from the 
Treasury Department or its representatives any of the facts 
connected therewith. Decedent’s said books have always 
been open to the inspection of representatives of tlie Treas- 
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ury Department and have actually been examined by a Eev- 
enue Agent from said Department. Your petitioners claim 
that decedent acted in good faith and did not intend to make 
and did not make a false or fraudulent return within the 
purview of Section 250 (b) of the Eevenue Act of 1918. 
Your petitioners further claim that in no event should said 
penalty be imposed against the estate of decedent, who is 
unable to appear before this Board and explain his failure 
to report the income, if any, realized through said trans¬ 
action. 


Year 1920. 

(4) Taxes Paid—$472.31. 

The decedent paid local taxes for 1919 on January 20, 
1920, in the amount of $472.31. The decedent kept his books 
and made his returns for 1920 on the cash receipts and 
disbursements basis. Your petitioners claim a deduction 
from the gross income of decedent for 1920, in the amount 
of $472.31, on account of said taxes paid during said year. 

44 (5) Depreciation—$1,826.86. 

The facts with respect to this item are set forth in para¬ 
graph (2) under 1919, supra. Your petitioners claim a 
deduction of $1,836.86 from the gross income of the de¬ 
cedent for 1920, representing depreciation sustained on said 
assets. 


(6) Taxes Paid at Source—$478.80. 

The Caddo Central Oil & Eefining Company of New York 
paid income taxes at the source to the United States Gov¬ 
ernment in the amount of $478.80, on interest received in 
1920 from bonds of said company, which decedent owned. 
Your petitioners claim that said income tax paid at the 
source, in the amount of $478.80, was not a part of the 
taxable income of the decedent for 1920. 

(7) Liquidation Dividends from Cedar Grove Construction 

Company—$4,788.31. 

During 1920 decedent received liquidation dividends 
from the Cedar Grove Construction Company, in the 
amount of $4,788.31, representing a return of capital to 
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decedent. Your petitioners claim that said dividenids in the 
amount of $4,788.31 were not a part of the taxable income 
of decedent for 1920. ^ 

i 

(8) Loss Sustained Through Licpiidation of Commercial 

Oil Company—^$10,.500.00. | 

I 

Decedent owned stock in Ihc Commercial Oil Company 
for which he paid $10,500.00. Said corporation |was dis¬ 
solved on December 20, 1920, and decedent received, as a 
result of said dissolution, liquidating dividend$ in the 
amount of $ none , thereby sustaining a loss of 
45 $10,500.00. Your petitioners claim a deduction of 

$10,500.00 from the gross income of decadent for 
1920 on account of said loss. 

(9) Penalty—$639.79. 

I 

(a) The respondent imposed a penalty of $639.79 on the 

tlieorv that decedent made a false or frauduleiit return 

* 

within the purview of Section 250 (b) of the Eevenue Act 
of 1918. 

(h) Your petitioners admit error on the part df the de¬ 
cedent in failing to report a salary of $600.00 received 
from the Gardner Carbureter Company, but claims that 
decedent did not fail 1o report said salary with the intent 
of defrauding the United States of income taxes due 
thereon. 

(c) Your petitionei’s also admit error on the part of de¬ 
cedent in deducting contributions in the amount of $115.00, 
made to the Louisiana State Pair Association and!the Brit¬ 
ish & Canadian Society, but your petitioners claim that 
the decedent did not deduct said item with the intent of de¬ 
frauding the United States of income taxes due thereon. 

(d) Your petitioners do not contest the action of the re¬ 

spondent in increasing the taxable income of decedent for 
1920 in the amount of $2,250.00, on account of reducing de¬ 
preciation on tank cars from 10% to 6%, but Tour peti¬ 
tioners claim that decedent did not deduct said additional 
depreciation with the intent of defrauding the United States 
of income taxes due thereon. ^ 


3—4842a 
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(c) The respondent disallowed for 1920, as local taxes 
paid, .$4,120.23. Said taxes were paid by decedent in 1921 
and your petitioners claim a deduction therefor in 
*1921. 

40 (/) The books of decedent reflected the true con¬ 

dition of decedent’s affairs for 1920 and were open 
to the inspection of the Treasury Department and its rep¬ 
resentatives. Said books were actuallv examined bv a rev- 

♦ V 

enue a.iiont of the Treasury Department. Xo attempt was 
made at any time by decedent or your petitioners to con¬ 
ceal any facts from the Treasury Department or its rep¬ 
resentatives. 

(//) Under the aforesaid conditions, your petitioners 
claim that there was no intent on the part of decedent to 
make a false or fraudulent return, and that decedent did 
not make’ a false or fraudulent return within the purview 
of Section 2.10 (b) of the Revenue Act of 1918. Your peti¬ 
tioners further claim that in no event should said penalty 
be im])osed a.a’ainst the estate of decedent, who is unable 
to appear before this Board and explain his action in re¬ 
spect to the items referred to above, where your petitioners 
adroit error on the part of the decedent. 

Year 1921. 

(10) Taxes Paid—$4,126.23. 

The decedent paid local taxes for 1920 on January 20, 
1921, in the amount of $4,126.23. The decedent kept his 
books and made his returns for 1921 on the cash receipts 
and disbursements basis. Your petitioners claim a deduc¬ 
tion from the gross income of decedent for 1921, in the 
amount of $4,126.2.3, on account of said taxes paid during 
said vear. 


(11) Net Loss—$1,468.91. 

The respondent found that the net income of decedent 
for 1921 was $2,6.57.32. In so doing no deduction was 
47 allowed for taxes paid in the amount of $4,126.23, 
as set forth in paragraph (10), supra. Your peti¬ 
tioners claim a deduction therefor of $4,126.23, and that 
the decedent sustained a net loss in 1921 of $1,468.91. 
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Year 1922. i 

(12) Net 1921—$1,468.91. I 

Your petitioners claim a deduction of .$1,468.91 from the 
net income of $25,986.24, which the respondent Ifound for 
1922, representing a not loss of $1,468.91 sustained by de¬ 
cedent in 1921, as set forth in paragraph (11), siipra. 

Years 1919-1922, Inclusive. \ 

7 I 

I 

Under the community property laws of the! State of 
Louisiana in force in 1919-1922, inclusive, the wdfe of the 
decedent had a vested interest in one-half of the community 
income for said years, and the decedent returned one-half 
thereof pursuant to said laws. The respondent correctly 
found that one-half of said income was taxable to the de¬ 
cedent, and your petitioners claim that one-half of the 
income which the Board shall determine is taxable to the 
estate of decedent pursuant to the community property 
laws of the State of Louisiana and Section 1212 of the 
Revenue Act of 1926. 

I 

I 

Wherefore your petitioners pray this Honorable Board 
to review said findings and determination 6f said de- 
48 fieieneies by the respondent, to reverse find to set 
aside the same, and to redetermine said deficiencies. 

J. D. WILKINSON, 

Slattery Building, Shreveport, Ldidsiana. 

! 

Serve papers on 

WALTER E. BARTON, | 
Investment Bldg., WcLshington, D\ C., 

Counsel for Petitioners. 

I 

I 

J 

State op Louisiana, | 

Parish of Caddo, ss: \ 

John B. Atkins, being first duly sworn, says that he is 
one of Ihe petitioners named in the foregoing aniended pe¬ 
tition and that he is the Agent and Attorney in Fact for 
the other petitioners named therein; that he is duly author¬ 
ized to verify the foregoing amended petition; tl)at he has 
read said amended petition and is familiar with the state- 
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ments therein contained, and that the facts stated therein 
are true except such facts as are stated to be upon infor¬ 
mation and l)elief, and those facts he believes to bo true. 

JOHN B. ATKINS. 

Sworn to before mo this 18th day of June, 1926. 

[seal.] EVA L. DURINGER, 

Notary Public. 

My commission expires with life. 

Now, September 25th, 1928, the foregoing Amended Peti¬ 
tion certified from the record as a true copy. 

[Seal Board of Tax .\ppeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


49 United Slates Board of Tax Appeals. 

Docket No. 3377. 

Appeal of Estate of .T. B. Atkins. 

Order Granthiy Leave to File Amended Petition. 

Counsel for the taxpayer in the above-entitled proceeding 
having tendered for filing an amended petition in the above- 
entitled proceeding with the statement that counsel for the 
Commissioner will interpose no objection to the filing 
thereof it is 

Ordered that leave to file shall be granted under Rule 18. 

(Signed) J. C.' KORNER, Jr., 

Chairman U. S. Board of Tax Appeals. 

Dated Washington, D. C., June 24^ 1926. 

RCT—haf. 


A true copy. 


Teste. 

ROBERT C. TRACY, 
Secretary, U. S. Board of Tax Appeals. 
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Now, September 25th, 1928, the foregoing Ord^r certified 
from the record as a true copy. I 

[Seal U. S. Board of Tax Appeals, 1924] 


B. D. GAiMBLE, 

Clcrlx U. S. Board of Tax Appeals. 

50 Mr. Arundell: Tliere is one other poi^it here. I 
notice that the ])etitioner filed an amendfed petition 
in Docket 15485 on November 17th. i 

Mr. Marrs: Yes, sir. 

Mr. Arundell: That has not been answered vet. 

« 

]\[r. Marrs: I think we had an understanding that the 
Commissioner could enter a general denial as his answer. 

Mr. Arundell: Is that satisfactory? 

i\Ir. Wilkinson: That is agi-eeable; yes, sir. 

Mr. Arundell: Let the record show that. 

Mr. Barton: An amended petition was filed inithe appeal 
of the estate of .1. B. Atkins, Docket .3377. No gnswer was 
filed in that, and we agreed that the answer to t|lie original 
petition should stand as tlie answer. 

Mr. Arundell: Well, is that in the nature of a general de¬ 
nial in that case. 

Mr. Barton: No, sir; it is not. 

Mr. Marrs: The answer to the original petition is far 
from a general denial. 

i\Ir. Arundell: How are wo going to have the! answer to 
the first petition to cover the second petition? Probably 
there will be a good many points in the second that are not 
in the first, and are not mentioned in the answer. 

Mr. Marrs: To that extent, your Honor, a genieral denial. 


Mr. i\rundell: Is that satisfactory? ’ 

Mr. Barton: Yes, sir. I 

Now, September 25th, 1928, the foregoing Excerpts from 
Transcript of testimony certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals, 1924] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


51 A true Copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

Docket Xos. 3377 and 15485. 

John B. Atkins, Joseph Foster Atkins, Alma Atkins, 

Lncile Atkins Hamilton, and iMiriam Atkins Dykes, as 

Heirs of the Estate of John B. Atkins, Petitioners, 

V. 

Commissioner of Intern.\l Eevenue, Eespondent. 

Alma Foster Atkins, Petitioner, 

V. 

CoM.MISSIONER OF INTERNAL EeVENUE, EespOlldeilt. 

Promulgated Xovember 18, 1927. 

Exchange of stock in a Louisiana corporation, a contract 
to receive royalties, and an interest in an oil lease for cash 
and bonds of a Xew York corporation held to have been 
separate exchanges and not a lump sum transaction. 

As the aggregate par value of bonds received was less 
than tliat of the stock exchanged therefor, the transaction 
resulted in neither gain nor loss. Section 202 (5), Eevenue 
Act of 1918. 

Exchange of contract to receive royalties and an interest 
in an oil lease for cash and bonds held to result in taxable 
igain. 

Deductions claimed for depreciation of equipment used' 
in connection with an oil lease disallowed for lack of evi¬ 
dence to show the cost of such equipment separate from the 
cost of lease. 

Deductions claimed for taxes alleged to have been paid, 
and for amount claimed to represent taxes paid at source 
disallowed for lack of evidence. 

Deduction claimed as loss on corporate stock disallowed 
for lack of evidence. 

Amounts received by petitioner from the Cedar Grove 
Construction Company held to be a return of capital and 
not dividends. 

Claims made with respect to alleged net loss disallowed 
for lack of evidence. 
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Walter E. Barton, Esn., and J. D. Wilkinson, Efeq., for 
the petitioners. 

A. R. Marrs, Esq., for the respondent. 

I 

These are proceeding's for the rodctermination pf defi¬ 
ciencies in income taxes as follows: 

52 1910. 1920. 1921. ' 1922. 

Docket No. :5.177—tax .$S2.617.:17 .?1.402.10 $6.29 ,$3.59.81 

Penalty.. :>4.664.19 639.79 . i. 

Docket No.l54So—tax. 1,2(J3.5S . ; 358.SI 

In the Atkins Estate case. Docket Xo. 3377, only ajpart of 
the deficiencies asserted for tlie I’ears 1919, 1920 aiid 1922 
is in controversy. All of the deficiency for 1921 i^ in dis¬ 
pute. In the case of Mrs. Alma Foster Atkins (Dopket Xo. 
15485), only the deficiency for the year 1920 is in! contro¬ 
versy. 

At the hearing connscl for respondent abandoned the 
claim for the 50 per cent fraud penalty in view of tfie death 
of J. B. Atkins. I 

The principal issue in the Atkins Estate case is the 
amount of taxable income received by J. B. Atkins! in 1919 
through the exchange of a contract to receive royalties, an 
interest in an oil lease, and stock of a Louisiana (Corpora¬ 
tion for bonds of a Xew York corporation. The regaining 
issues relate to claims for depreciation, taxes paid^ loss on 
stock, net loss, taxes i)aid at source, and whetlieij certain 
amounts were liquidating dividends. In the case! of Mrs. 
Atkins the errors complained of are the same ad.iustments 
made by the respondent as in the Atkins Estate casP in com¬ 
munity income for the year 1920; namely, disallowance of 
claimed taxes paid, depreciation, taxes paid at source, loss 
on stock, and inclusion in income of an alleged liquidating 
dividend. The deficiency proposed against Mrs. Atkins for 
1922 is not in controversy. ! 

On the stipulation of the jmrties the two cases iare con¬ 
solidated for hearing and decision as to the year 1920. 

53 Findings of Fact. 

I 

The petitioners in Docket Xo. ,3377 are the sole! heirs of 
John B, Atkins, who died on October 28, 1923. The peti¬ 
tioner in Docket No. 15485 is the widow of said'John B, 
Atkins. 
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The decedent, Atkins, was one of the organizers of the 
Caddo Oil and Eefining Company of Louisiana, Inc. (here¬ 
inafter called the Louisiana company), which was incor¬ 
porated in Doccmher, 1916. The authorized capital stock 
of the Louisiana company was $10,000,000, divided into 
100,000 shares of the par value of $100 each. Atkins trans¬ 
ferred certain property to the company, for which he was 
to receive 8,328 shares of its stock. All of the stock of the 
Lousiana company was issued to three trustees who issued 
trust receipts to those entitled to the stock. 

The market value of the Louisiana company stock at the 
time it was received by Atkins in December, 1916, was $20 
per share. 

Atkins and the Louisiana company each owned a one-half 
interest in what was known as the Noel lease. Atkins’ in¬ 
terest in the lease cost him $87,764.17, against which amount 
there has been taken and allowed as depreciation the sum 
of $12,935.22. 

Atkins also owned a patented refining process known as 
the Christman process. The contract right to use that proc¬ 
ess until April 3,1921, on a royalty basis was taken over by 
the Louisiana company as a part of the property trans¬ 
ferred to it by Atkins. The Christman process cost Atkins 
nothing. 

By the year 1919 the Louisiana company found itself in 
need of additional properties and additional funds. At first 
it was intended to issue additional stock to procure 
54 the needed funds, but later it was decided to organize 
a new corporation. On March 5, 1919, the holders of 
trustees’ certificate!? (including Atkins), representing 54,751 
shares of stock of the Louisiana company, authorized the 
truslees to sell their stock at a price of not less than $25 
per share. Negotiations were opened by one of the trus¬ 
tees, E. K. Smith, with E. W. Clark and Company, bankers 
of Philadelphia, and certain interests in New York with a 
view to securing the needed additional funds. At that time 
Atkins was anxious to dispose of his stock in the Louisiana 
company. The parties with whom Smith was dealing in¬ 
sisted tliat Atkins relinquish his right to receive royalties 
under the Chirstman process and that he turn in to the 
proposed new corporation his one-half interest in the Noel 
lease. During the negotiations in the early part of April, 
1919, there were frequent exchanges of telegrams between 
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Smith and Atkins. On ‘ pril 8, 1918, Smith wired Atkins 
an outline of the proposition submitted, reading in part as 
follows: I 

I 

“We to deliver you[r] half Noel and right to | process. 
AVire amounts you will except for those two to I me care 
Clark, Philadelphia * * 

Atkins’ reply, dated April 9, as far as material, was as 
follows: I 

I 

“AVire eight received. I will accept two hundred thou¬ 
sand in bonds for unexpired ])art of contract for use Christ¬ 
man which runs for two years from April third nin-teen 
nineteen purchaser to assume lease obligations we have with 
J. S. Noel. I would want in cash purchase price of J. S. 
Noel lease and cost of development to date in addition would 
want one hundred fifty thousand profit on J. S. Noel lease 
which I would take in bonds. * * *” I 

j 

55 On April 13 Smith sent Atkins the following tele¬ 
gram : ■ 

“Am working on report with Grass which will gb through 
unless Clarks refuse to allow to go in Stop Grass customers 
have lined up with Clarks and they are bringing deal down 
to a trading basis Stop AAlien Estabrook came out to Chi¬ 
cago he had our correspondence and I told him iwe would 
take fifteen for our stock Stop He said as you were going 
out ■|>er letter they might get you ten but would not con¬ 
sider mine as I had no excuse and must stay on $top Esta¬ 
brook had information from some of these posted people 
regarding process which they claim is kno'wm tp them as 
Rosenbaum process and which they might use without cost 
and this information comes straight and dealers wfill not 
consider payment of any amount for process Stop Clarks 
Kendrick Estabrook will be here Alondav twelve for con- 

I 

fcrence with Grass prcple who are asking Clarks to par¬ 
ticipate in underwriting syndicate and I am to be used 
prou inently if organization perfected Stop Knbwing your 
desire to get entirely free and believing from lineup they 
are going ahead with trading leaving out yourj half Noel 
and process for adjustment with Clarks I suggest in your 
interest and mine as %vell in order no questions be raised 
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in negotiations or afterwards that you agree take lump 
sum as follows eighty five thousand cash and one hundred 
thousand bonds for vourself Xocl one hundred thousand 
bonds for process one hundred twenty five thousand bonds 
for stock at fifteen total four hundred ten thousand dol¬ 
lars Stop This will give Clarks chance to make on your 
stock as they ^\■ill put in at greater price .with theirs in 
underwriting Stop They are bullish on property and are 
prepared to go ahead in limited way and will have to go 
on with it account their interest and they will trade as 
best suits their interests I am anxious to trade and get the 
new money behind us as well as experienced men who know 
the game Stop "Wire quick care Jos. S. Qualey twenty six 
thirty five Whitehall Building if you care to accept or re¬ 
ject so will know how to be guided no one knows of this 
plan and will do best I can in trading and if your half Noel 
looks bettor and you want to keep it no harm is done ex¬ 
cept telegram which charge cost expense.” 

Atkins wired to Smith his reply, dated April 14, reading 
in part: 

56 “Wire thirteenth received. * * * You may 
put in my interest in J. S. Noel lease on terms men¬ 
tioned in your wire also my stock in company if you think 
best. Will not accept less than two hundred thousand 
bonds for nnexpired ter7n of contract for use Christman 
process. Kosenbaum patents amounts to nothing. I hold 
Rosenbaum contract to use his patent on Caddo Company 
and hold Caddo Company’s contract to pay me royalty to 
April third nineteen twenty-one. I am sole owner of 
Christman patents and contract with Caddo is valid in 
every respect. See Alrk [Clark?] and Company and wire 
me promptly if they accept my terms.” 

On same date, April 14, Smith wired Atkins in part as 
follows: 

“ * * * Believe Clarks will meet vour wishes and 

they are figuring on better than thirty all told in bonds 
but no monev for stockholders and will wait vour answer 
Philadelphia before submitting your offer to them. Trade 
by no means closed as Qualey is to go back with me for in- 
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spection of properties. Wire rush message care Philadel¬ 
phia oflSce if I am to otfer to them stock and process and 
Noel for Eighty-five thousand cash and four liundred 
twenty-five thousand bonds as in event they aohept and 
put deal through they will be making on your stock while 
paying you profits on other interests. * * * ” 

< 

I 

Atkins’ reply, wired April 15, read in part: j 

* * You can offer mv stock rovaltv and j. S. Noel 

lease on terms mentioned your wire fourteenth. * * *” 


Smith wired Atkins on the same date, April l5, as fol¬ 
lows : 

“Telegram today received. Clarks accept proposition 
as outlined in your telegram it is understood of course that 
this trade is contingent upon the carrying through of deal 
we are now working on. ’ ’ 


Under date of April 16,1919, E. W. Clark & Co., Bankers, 
addressed a letter to the trustees who held the Louisiana 
f*ompany stock, which road in part: 


57 To George W. Kendrick, 3d, George L. Estabrook, 
and E. Kirljy Smith, Trustees of shares Of capital 
stcK-k of Caddo Oil and Kefining Company of Louisiana, 
Inc., deposited under terms of agreement dated January 
11, 1917, between you and sundry stockholders of said 
Company. 


Gentlemen: 

I 

I 

We hereby offer to purchase from you the entire capital 
stock of the Caddo Oil and Refining Company of Louisiana, 
Inc., held by you as Trustees, for the sum of TJiii-ty-five 
dollars ($35) per share, payable at face value, in First Con¬ 
solidated Mortgage Ton-year Sinking Fund Six Per Cent. 
Gold Bonds of a company to be formed. Said bonds are to 
bear interest from January 1, 1920, payable semi-annually, 
and be free of any tax which the Company may bel required 
to retain, and the Company will execute a tax refubd agree¬ 
ment for Pennsylvania holders of said bonds. ' 
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The bonds to be issued by the new Company will be se¬ 
cured by a mortgage which will be a first lien on the new 
refiiiery, also upon the aforesaid 10,000 acres of additional 
lands or leases, and will be a lien upon the property now 
owned by the present Company junior to its present first 
mortgage which secures the payment of $2,122,000 of bonds 
outstanding. The present mortgage will be closed at that 
amount. The total issue of new bonds will be $5,378,000, 
of which $1,000,000 will remain in the treasury of the new 
company for its corporate purposes. The parties who will 
organize this new company for the purpose of taking over 
and operating those properties require us to furnish the 
aforesaid 10,000 acres of additional lands or leases, also 
to secure a release of the charge for rovaltv for use of the 
patents for refining oil and for obtaining gasoline now in 
use by the present company. 

A letter bearing the same date was issued bv the trustees 
reading in part: 

To the holders of certificates issued under agreement dated 
January 11. 1917, between the undersigned as trustees 
■and Edward Kippax and such other holders of shares of 
capital stock of Caddo Oil and Refining Company of 
Louisiana, Inc., as became parties to said agreement by 
depositing their shares thereunder: 

58 “We, the undersigned Trustees, have sold to E. 

W. Clark & Company all the capital stock of the 
Caddo Oil and Refining Company of Louisiana, Inc., de¬ 
posited with us under the tenns of the above-mentioned 
agreement, dated January 11, 1917, for the sum of $35 per 
share, payable at face value in First Consolidated Mort¬ 
gage Ten-Year Sinking Fund Six Per Cent Gold Bonds 
bearing interest from January 1, 1920. These bonds will 
be bonds of a new Company to be formed which will ac¬ 
quire all the property of the present Caddo Oil and Re¬ 
fining Company of Louisiana, Inc., and about 10,000 acres 
of additional oil and gas lands or leases and have in its 
treasury- $2,500,000 in cash. 
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“You are requested tr, deposit your certificates issued by 
us, duly assigned in blank, vutli the Fidelity Trust Com¬ 
pany, Pliiladelpliia, Pa., at any time after April 25, 1919, 
and before ]\ray 5, 1919, and receive a receipt citlHng for 
the amount of bonds to wliicli you are entitled.! A ma¬ 
jority in interest of the certificate holders has approved 
the sale as required under the terms of the agreement 
under which the certificates were issued. You peed not 
affix any revenue stamps to the certificates, as | arrange¬ 
ments have been made with purchasers by which they will 
furnish all necessary stamps.” 

On May 5, 1919, Atkins sent a wire to Smith offering to 
trade in his stock, the Noel lease, and Christman ptocess on 
a basis different from that theretofore arranged. Smith’s 
reply of the same date was as follows: 

i 

“My honest opinion and in which I believe Judge "Wil¬ 
kinson will concur is for you not to make claim accord¬ 
ance vour letter as vou made trade full knowledge of trade 
made here and which you were urging to bring tp conclu¬ 
sion. I also explained every detail to you immediately on 
my return and you approved of trade and I wrote Clarks 
to that effect. In my telegram to you outlining proposition 
all vour stock and Mrs. Atkins’ was included ih sale at 

^ I 

fifteen and from what have heard today they vfill insist 
on deliverv. Suggest vou read one mv wires to vou and 
your replies which wire received here and given to Clarks 
as your acceptance before they closed deal with purchasers. 
Deal closed and papers now passing and your claim could 
only result in controversy with Clarks. Will hoW Judge 
here as this may develop into serious matter. Answer.” 

On the next day. May 6, Atkins wired Smith as follows: 

59 “Yours and Wilkinson’s wires fifth received. As 
deal has progressed so far rather than cau^e embar¬ 
rassment will accept settlement as you and Clarks under¬ 
stood my wire April fifteenth which Clarks accepted by 
wire through you April fifteenth where I vras to put in 
mine and wife’s stock at fifteen cents on dollar tp receive 
eighty-five thousand dollars in cash being part ipayment 
for my interest J. S. Noel lease and receive hundred thou- 
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sand dollars bonds for balance due J. S. Noel lease and 
two hundred thousand dollars in bonds for unexpired por¬ 
tion of contract that I have with Caddo Company for use 
Christman process. As to unsatisfactory test made on 
Eosenbaum process in Chicago I have nothing to say— 
Christman process does all I claim for it. You or Wilkin¬ 
son or both are authorized to close deal for me in accord¬ 
ance terms this wire. I am making this concession to get 
deal disposed of promptly.” 

On iMay 5, 1919^ the Fidelity Trust Company issued a 
receipt showing the deposit by Atkins of trustees’ certifi¬ 
cates representing 7,960 shares of Louisiana company 
stock, of which 7,828 shares were his ;stock and the re¬ 
maining 132 shares were owned by others. A similar cer¬ 
tificate of deposit was issued dated May 1, 1919, showing 
deposit by ^Irs. J; B. Atkins of certificates representing 
500 shares of the Louisiana company stock. 

On May 2,1919, the Caddo Central Oil and Refining Cor¬ 
poration, (hereinafter called the New York company,) was 
organized under the laws of the State of New York, with 
an authorized capital stock of $15,000,000 divided into 
150,000 shares of common stock of the par value of $100 
each. By deed of IMay 6, 1919, all of the property of the 
Louisiana company was transferred to the New York com¬ 
pany subject to the mortgage theretofore given by the 
Louisiana company to secure its outstanding bonds of the 
face value of $2,12'2,000. 

At a meeting of the board of directors of the New York 
company on IMay 5, 1919, the following transpired: 

60 “Report was thereupon made to the Board with 
respect to the negotiations by the company to acquire 
the remaining half interest in the M. S. Noel 480 Acre oil 
lease,’ such remaining half interest to be acquired from 
Messrs. E. C. Clark & Co. and J. B. Atkins, Esq., and that 
for that purpose the sum of $85,000 in cash and $100,000 
in bonds of the company were required. The sum of $85,- 
000 requisite for the purpose having already been appro¬ 
priated, it was Resolved that the appropriation and 
payment thereof be and hereby are in all respects ratified, 
approved and confirmed: 
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Further resolved tlial in lieu of issuing treasuiiy bonds 
therefor, the company accept the offer of Messr,s. E. C. 
Clark & Co. to purchase from them $100,000 face yalue of 
the company’s mortgage bonds for tlie sum of $()5,C|00, such 
bonds to bo used in the closing of this transactioiji.” 

By two separate instruments dated iMay 10, 1011|, Atkins 
assigned to the New York comxjany his contract ivith the 
Louisiana company for the use of the Christman; process 
and his one-half interest in the Noel lease. The stilted con¬ 
sideration in each instrument was $100 | * and 

other good and valuable consideration * * I 

Under date of June 10,1919, tlie Fidelity Trust Company 
delivered bonds of the New York company of the face 
value of $278,500 against the 7,9C0 shares of Lpuisiana 
stock represented by trustees’ receipt theretofore deposited 
by Atkins. On the basis of $35 in bonds for eachj $100 of 
Louisiana company stock, the deposit of 7,9G0 shares called 
for bonds of the face value of $278,()00. The extra $100 due 
in bonds was purchased by E. W. Clark &. Company for $75. 
On June 14, 1919, the Fidelity Trust Company delivered 
bonds of the New York company of the face valuej of $17,- 
500 against the 500 shares of Louisiana company stock rep¬ 
resented by the trustees’ receipt deposited by ]\Its. J. B. 
Atkins. In both cases the bonds were receipted fbr by E. 
W. Clark & Company on the Fidelity Trust Company 
books. 

G1 The books of the Fidelity Trust Company show 
bonds issued, on the basis of $35 per share pf Louis¬ 
iana company stock, for a total of 99,772 shares; of such 
stock out of the total of 100,000 shares originallv issued. 

The bonds issued by the New York company Hvere 10- 
year, gold-bearer bonds, registerable as to principal, pay¬ 
able January 1, 1930, and bearing interest at the rate of 
6 per cent. The bonds were secured by lien on the prop¬ 
erty taken over from the Louisiana company, which lien 
was junior to the mortgage given by the Louisiana epmpany, 
and by a first mortgage on property to be acquired by the 
New York company. The bonds of the New York eompany 
had a market value of 64.43 cents on the dollar in June 
1919. 
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Tlie Loitisiana company lias n, ! been dissolved but has 
done no business since 1919. Its charter was retained so 
that it might engage in business as the sales agent for the 
New York company in the event that the State of Louisiana 
attempted to place a higher tax on sales by the New York 
company than would be imposed on a domestic corporation. 

Atkins’ books were kept on the cash receipts and dis¬ 
bursements basis and his returns for the years 1919 to 
1922, inclusive, were made on that basis. In his return for 
1919 ho reported as income the $85,000 cash received for 
his interest in the Noel lease and deducted therefrom the 
entire cost of the lease. He reported no profit on the re¬ 
ceipt of bonds of the New York company. In computing 
the deficiency for the year 1919 the respondent added 

62 to income as the value of bonds received in that year 
$65,000 profit on the sale of the Noel lease, $130,000 

profit on the sale of the Christman process, and $124,920 as 
profit on the sale of 8,328 shares of the Louisiana company 
stock. 

On June 28, 1917, Atkins invested the sum of $4,680 in 
an oil lease, and etiuipment thereon, known as the Atkins- 
Cooney lease. On June 28, 1919, he invested the further 
sum of $4,504.29, making a total investment of $9,184.29. 
For the years 1919 and 1920, respectively, he entered in his 
ledger account covering this investment and claimed as de¬ 
ductions in his income tax returns, the amounts of $1,836.86 
and $1,826.86 as depreciation. Some depreciation was sus¬ 
tained on the equipment on the lease. The respondent dis¬ 
allowed the deductions claimed. 

In 1920 Atkins was the principal stockholder in the Com- 
mei’cial Oil Company. Beginning with November, 1919, 
and up to January 28, 1920, he advanced to or for the com¬ 
pany various sums aggregating $34,807.78. 

63 The company had acquired a number of oil lea.ses, 
many of which expired before the end of 1920. On 

December .3, 1920, a resolution was adopted dissolving the 
company and appointing a liquidator. The then remain¬ 
ing leases were transferred to the liquidator who later 
obtained a small sum for some of them which he distributed 
in 1921 or 1922 to the former stockholders. The amount 
so distributed was less than 10 per cent of the cost to the 
stockholders of their stock. The respondent disallowed the 
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deduction of $10,500 from 1920 income claimed as a loss on 
the Commercial Oil Company stock. 

Atkins was president of the Cedar Grove Construction 
Company, a Louisiana corporation organized in 1012. At¬ 
kins and others transferred to that company 100 build¬ 
ing lots out of a tract of about 900 acres in which he owned 
a one-third interest. The lots were transferred at ihe price 
of $200 each, at which figure they were being sold tip others. 
The company erected 50 houses on the lots and spld thern 
at cost, plus $200 representing the cost to it of each lot. 
Sales were made on a monthly payment plan and at the 
end of each year the company distributed to its stock¬ 
holders the amount it had received from sales made. The 
aggregate of the amounts so distributed have bjeen less 
than the amounts invested by stockholders, and the com¬ 
pany at present has only one house and lot worth $1,000. 
Atkins’ maximum investment in the company was|$20,070, 
which was later reduced to $15,620. The company had no 
income, its entire receipts being derived from the 
64 sale of houses and lots at cost. It was not Operated 
wdth the idea of making any profit, but for the pur¬ 
pose of enhancing the value of the property in the; vicinity 
which the stockholders owned. Atkins received $4,788.31 


from the company in 1920, which amount the respondent 


has included in income as dividends. 


Opinion. 


Arundell: Whatever doubt may have existed ajs to the 
taxability of a profit made by the exchange of property 
for property has long since been removed by the decisions 
of the United States Supreme Court in the cases pf 77. S. 
V. Phellis, 257 U. S. 156; Rockefeller v. 77. S., 257 Ui S. 176; 
Marr v. 77. S., 268 U. S. 536; CuUinan v. W^ker, 262 U. S. 
134, etc. The test seems to be whether the taxpayer re¬ 
ceived in exchange something different from what he there¬ 
tofore had and there is no doubt that the bonds deceived 
by petitioner from the New York corporation wer6 securi¬ 
ties of a radically different character from shares of stock 
in the Louisiana corporation and from his ownership of 
the Christman process and a one-half interest in the Noel 
lease. We have no difficulty in reaching the conclusion that 

4—4842a 
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a transaction such as took i^lace here may give rise to tax¬ 
able income. 

But petitioners contend that the Marr, PheUis and Rocke¬ 
feller cases, supra, have little application to the present 
case, as thev were decided under the 1913 and 1916 Acts, 
which contained no provision with reference to exchange of 
property for property or securities of one corporation for 
those of another organized to take over the old. There 
might be some merit in the contention made if income un¬ 
der the 1918 Act were a different thing from the in- 
65 come referred to in, and taxed by, the earlier Acts. 

Such is not the case, at least in so far as Section 
202 (b) is concerned. Bourne v. McLaughlin, 19 Fed. (2) 
148; 6 A. F. T. E. 6681. Tn that case the Court, after quot¬ 
ing the definition of income from Eisner v. Macomher, 252 
U. S. 189, 207, says: 

“Gains arising out of dealings in property are not tax¬ 
able unless thev fall within the above definition of income. 
This is true whether the statute under which the tax is 
levied is that of 1916 or 1926. The ex])licit recognition of 
the principle that income is not realized unless it is re¬ 
ceived in a form which has an ecpiivalence in cash, a realiza¬ 
ble market value, found in the 1918 and subsequent stat¬ 
utes, is not a restriction of the incidence of the income 
tax. It is merely an express statement of a principal in¬ 
herent in the nature of income as recognized in Eisner v. 
Macomher, supra, in the statement that income must be ‘a 
gain, a profit, something of exchangeable value, proceeding 
from the property.’ ” 

Petitioners, however, raise the very fundamental ques¬ 
tion that in the case of one reporting on a cash receipts and 
disbursements basis promises to pay do not constitute in¬ 
come and as the bonds were mere promises to pay on the 
part of the New York corporation decedent was in receipt 
of no taxable income until those promises were in fact 
fulfilled and cash pa^unent was received. So far as we 
have been able to ascertain, a promise to pay evidenced 
solely by an open account has never been regarded as in¬ 
come to one reporting on a cash basis by the Bureau of 
Internal Revenue. Certainly this is true in the absence 
of any showing that the amount was immediately available 
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to the taxpayer. The Board has further held th^t income 
was not constructively received by the mailing of a check, 
Louis Titus, 2 B. T. A. 754, or the entry on the Ibooks of 
a corporation of the amount of salary due when in fact 
money was not available to make payment, A. L. Englander, 
1 B. T. A. 760. On the contrary, we have held nqtes to be 
income even though the taxpayer was on a cash basis. J. S. 

Cullinan, 5 B. T. A. 996. i 

66 Petitioners place great reliance on the casC of U. S. 

V. Schillinger, 14 Blatch. 71; Federal Oase No. 

16228, in which it is held in part: I 

i 

“In the absence of any special provision of laiw to the 
contrary, income must be taken to mean money and not the 
expectation of receiving it or the right to receive it at a fu¬ 
ture time.”. I 

1 

That decision has been cited in numerous casjes. See 
Rensselaer and Saratoga Railroad Com pang v. Irwin, 249 
Fed. 726; (dissenting opinion) IJ. S. v. Christine Oil S Gas 
Co., 269 Fed. 458; Pitney v. Duffy, 291 Fed. 621; In\ re Shei- 
man, 14 Fed. (2) 323. It will be noted from the qjuotation 
taken from the Schillinger case that the court predicates 
its ruling on “the absence of any special provision of law.” 
Section 202 of the Revenue" Act of 1918 provides a| method 
of taxing gains resulting from the exchange of property. 
That provision makes no distinction between taxpayers on 
the cash basis and those on the accrual basis, but lays down 
the rule that: 

“When proper!}" is exchanged for other property, the 
property received in exchange shall, for the purpose of de¬ 
termining gain or loss, be treated as the equivalent! of cash 
to the amount of its fair market value, if any.” i 

What then is the dividing line? While no categorical 
answer is available and the facts in each case must be 
closely scrutinized, we believe that in the case of i one re¬ 
porting income on the receipts and disbursements basis 
only cash or itsi equivalent constitutes income. Does a 
bond have a fair market value; has it a readily realizable 
market value? If it has, we must presume a market for the 
security wherein its fair market value is obtainable. A Gov- 
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eminent bond is, in its essential character, no different 
from any other bond, for it is merely the Govern- 
67 ment’s promise to pay, but the market is so broad 
that Government bonds may be said to be equivalent 
to cash, for to the extent of their fair market value cash 
may be readily realized for them. Bonds and shares of 
stock of many of the leading corporations of the country 
have a ready market whereby cash may be realized for them 
at any time. On the contrary, shares of stock and other 
securities in closely held corporations frequently have no 
fair market value for they are unknown and there is in ef¬ 
fect no market for them. Article 1563 of Regulations 45 
promulgated under the 1918 Act, giving effect to section 
202, recognizes this principle. It is there stated: 

“Gain or loss arising from the acquisition and subse¬ 
quent disposition of property is realized when as the result 
of a transaction between the owner and another person 
the property is converted into cash or into property (a) 
that is essentially different from the property disposed of, 
and (h) that has a market value. In other words, both (a) 
a change in substance and not merely in foi*m, and (5) a 
change into the equivalent of cash, are required to com¬ 
plete or close a transaction from which income may be real¬ 
ized. By way of illustration, if a man owning ten shares 
of listed stock exchanges his stock certificate for a voting 
trust certificate, no income is realized, because the conver¬ 
sion is merely in form; or if he exchanges his stock for 
stock in a small, closely held corporation, no income is 
realized if the new stock has no market value, although 
the conversion is more than formal; but if he exchanges 
his stock for a Liberty bond, income may be realized, be¬ 
cause the conversion is into independent property having 
a market value.” 

The difficulty is not in announcing the underlying theory, 
but in its application, and in determining whether a prom¬ 
ise to pay is the equivalent of cash we must examine into 
all the facts and circumstances, and if the promise to pay 
has a readily realizable market value, i. e., so that cash 
may be readily substituted for it, then it is, in the eyes of 
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the law, cash income and returnable as such. The 
68 evidence here establishes that the bonds received by 
petitioner in the New York corporation ha|d a fair 
market value and that the fair market value was 64.43 cents 
on the dollar. 

Petitioners argue in the alternative that the bonds re¬ 
ceived by Atkins were received as a result of a reorganiza¬ 
tion, and being of no greater par value than the jproperty 
given in exchange, are not taxable under Section ^02(b) of 
the Revenue Act of 1918, which provides in part: ^ 

a* # # when in connection with the reorganization, 

merger, or consolidation of a corporation a person receives 
in place of stock or securities owned by him new stock or 
securities of no greater aggregate par or face value, no 
gain or loss shall be deemed to occur from the exchange, 
and the new stock or securities received shall be treated 
as taking the place of the stock, securities or property ex¬ 
changed.” 


The facts, briefly, are that the New York corporation was 
organized for the purpose of taking over the assets of the 
Louisiana company. Atkins turned in his Louisiana com¬ 


pany stock, his interest in the Noel lease, and his right to 
receive royalties under the Christman process, i^eceiving 
therefor bonds of the New York company. Cleirly, his 
exchange of the Noel lease and Christman proces^ for the 
New York company bonds does not come withiii section 
202(b). As to his exchange of stock for bonds, we think 
that transaction does come within the statutory provision. 
R. D. Musser, 2 B. T. A. 1031, 1041. As the aggregate par 
value of the bonds received by Atkins was less than that 
of the stock exchanged therefor, the transaction, uijider sec¬ 
tion 202(b) resulted in neither taxable gain nor deductible 
loss. I 

In determining the deficiency for 1919 the Commissioner 
held that Atkins had realized a profit of $65,000 on the ex¬ 
change of the Noel lease and a profit of $130,000 on the 
exchange of the Christman process for New York 
69 company bonds. In so doing he found that tte bonds 
had a fair market value of 65 cents on the dollar. 
The petitioners contend that such segregation should not 
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be made as the transfer of the slock and other properties 
of Atkins for cash and bonds was all one transaction; that 
bonds were issued on the basis of $35 per share of stock, 
making $291,480 face value of bonds issued to Atkins for 
his stock, and that the balance, $133,440, should be attrib¬ 
uted to the Noel lease and Christman process. The evi¬ 
dence does not support those contentions. In the general 
letters addressed to the stockholders the basis of exchange 
was outlined on the basis of $35 i)er share of stock, but 
the telegrams between Smith and Atkins show clearly that 
Atkins was to come in to the I'eorganization on a basis dif¬ 
ferent from that of the others. It is true that the books of 
the Fidelity Trust Company show bonds issued to Atkins 
at the rate of $35 per share of stock, but we can not but 
believe that this was done merely for bookkeeping purposes. 
An examination of the exchange of telegrams between 
Smith and Atkins as set forth in the findings of fact shows 
that from the beginning of the negotiations the interests 
who were financing the reorganization refused to give At¬ 
kins the same amount for his stock as was to be given other 
stockholders. Throughout the negotiations Atkins offered 
his stock, the Noel lease, and the Christman process as 
separate items and they were so accepted by Clark & Com¬ 
pany. The bonds issued by the New York corporation had 
market value of 64.43 cents on the dollar. The market value 
of the $100,000 in bonds received by Atkins for his interest 
in the Noel lease was, therefore, $64,430, to wliich should 
be added the sum of .$85,000 received in cash, and the 
70 depreciated cost of $74,828.95 should be deducted. 

The $200,000 in bonds received for the Christman 
process had a market value of $128,860, all of which was 
taxable income as the process cost Atkins nothing. 

In 1919 the investment of Atkins in the Atkins-Cooney 
lease amounted to $9,184.29. For each of the years 1919 
and 1920 he claimed as deductions for depreciation amounts 
approximating 20 per cent of the investment. We are un¬ 
able to determine from the evidence what portion of the 
investment represented the cost of either the lease or equip¬ 
ment, and we must, therefore, sustain the respondent’s dis¬ 
allowance of the amounts claimed. Error in respect of the 
disallowance of these items was alleged in each of the ap¬ 
peals and our holding applies to each. 
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In each of the petitions complaint is made against the 
disallowance of $472.31 said to be taxes paid by Atkins. 
In the Atkins estate case claim is also made for a deduc¬ 
tion of $4,126.23 said to be taxes paid in the year 1921. 
There was testimony to the effect that some taxes were 
paid, but the evidence was so vague and unsatisfactbry that 
we are unable to determine the amount actually paid in 
either year, and, accordingly, we can find no erroir in the 
respondent’s disallowance of the amounts claimed!, 

No evidence was offered concerning the respondent’s dis¬ 
allowance of $478 alleged in each of the petitions to repre¬ 
sent taxes paid at the source on interest on bond$ of the 
Caddo Central & Refining Company of New York,! and we 
are unable to make any finding in respect to such item. 

A deduction in the amount of $10,500 is claimed for 1920 
as representing Atkins ’ loss on stock in the Commercial Oil 
Company. While that company was dissolved and a 
71 liquidator appointed in 1920, it appears that the com¬ 
pany at tbe close of the year had on hand somie leases, 
the value of which is not shown by the record. Ii]| the ab¬ 
sence of such showing we are unable to find that a loss in 
the amount claimed, or any amount, was sustained. 

The respondent included in Atkins’ income for 1920 the 
sum of $4,788.31 as dividends received from the Cedar 
Grove Construction Company. The evidence shbws that 
the company had no earnings or profits in 1920 or any 
other year to distribute as dividends and the amount paid 
stockholders was a partial return of their capital invest¬ 
ment. The respondent, therefore, erred in holding that 
the amount of $4,788.31 represented dividends. 

The remaining errors alleged are that for the year 1921 
the Commissioner failed to find that Atkins sustained a net 
loss and declined to allow as a deduction from 192^ income 
such claimed net loss. No evidence was offered in these 
allegations. j 

Reviewed by the Board. 

Judgment ivill he entered on 15 days’ notice, under Rule 
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Now, September 25tli, 1928, the foregoing Findings of 
Fact and Opinion certified from the i-ecord as a true copy. 

[Seal Board of Ta.x Ai)peals, 1924.] 

B. D. GAMBLE, 

Clerli U. S. Board of Tax Appeals. 

72 United States Board of Ta.x Appeals, Washington. 

Docket No. 3.377. 

Est.vte of J. B. Atkins, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order of Relnfermination. 

Pursuant to the decision of the Board heretofore rendered 
in this proceeding, the res])ondent tiled a notice of settle¬ 
ment and a proposed redetei-mination of deficiencies for the 
several years involved. Petitioner subsequently filed a pro¬ 
posed redetermination for the vear 1919 and motion for an 
order in accordance therewith. The proposed redetermina¬ 
tions were duly set for hearing, and it appearing that the 
respondent’s redetermination for all years is in accordance 
with the decision of the Board, it is 

Ordered that petitioner’s motion be and is hereby denied, 
and it is further 

Ordered that the deficiencies for the several vears are as 


follows: 

Tear. Amount. 

1919 ... $41 ,,513.11 

1920 . 1,293.09 

1921 . 6.29 

1922 . .3.58.81 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
(Signed) C. ROGERS ARUNDELL, 


Member United States Board of Tax Appeals. 

Feb. 13, 1928. 

A true copy. Teste: 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, September 25th, 1928, the foregoing Order of Re¬ 
determination certified from the record as a true copy. 
Entered. i 

BJB/b. i 

73 Filed Apr. 30, 1928, United States Board of Tax 
Appeals. ! 

United States Board of Tax Appeals, j 

B. T. A. Docket No. 3377. 

I 

John B. Atktns, Joseph Foster x\tkins, Alma | Atkins, 
Lucille Atkins Hamilton, and Mariam Atkins Dykes, as 
Heirs of the Estate of John B. Atkins, Deceased, 'Peti¬ 
tioners, I 

vs. 

Commissioner of Internal Revenue, Respondjent. 

i 

Stipulation. j 

It is hereby stipulated and agreed by and bet^veen the 
parties hereto, by their respective attorneys of record, that 
the decision of the Board of Tax Appeals in the ^bove-en- 
titled cause may be reviewed by the Court of Appeals of 
the District of Columbia. This agreement is filed pursuant 
to Section 1002 (d) of the Revenue Act of 1926. 

WALTER E. BARTON. ; 

WALTER E. BARTON, 

Investment Building, Washington, D. C., 

Attorney for Petitioners. 

C. M. CHAREST. 

C. M. CHAREST, 

General C.oimsel, Bureait of Internal Revenue, 

Attorney for Respondent. 

Now, September 25th, 1928, the foregoing Stipulation 
certified from the record as a true copjL j 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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74 Filed Jun. 14, 1928, United States Board of Tax 

Appeals. 

In the Court ofAppeals of the District of Columbia. 


John B. Atkins, Joseph Foster Atkins, Alma Atkins, 
Lucille Atkins Hamilton, and .Miriam Atkins Dykes, as 
Heirs of the Estate of John B. Atkins, Deceased, Peti¬ 
tioners, 

vs. 

Co.MMissioNER OF INTERNAL liEVENUE, Respondent. 

Petition for Revieir of Decision of the United States Board 

of Tax A ppeals. 


To the Honorable, the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioners, John B. Atkins, Joseph Foster Atkins, 
Alma Atkins, Lucille Atkins Hamilton and Miriam Atkins 
Dykes, as heirs of the Estate of John B. Atkins, Deceased, 
are a^g-rieved by a decision of the United States Board of 
Tax Appeals rendered against them on February 1.3th, 1928, 
in the case of John B. Atkins et al, as heirs of the Estate 
of John B. Atkins, Deceased vs. Commissioner of Internal 
Revenue, Number 3377 on the docket of the Board, 
75 and respectfully submit their petition for a review 
thereof by the Court of Appeals of the District of 
Columbia, the parties having agreed that the review shall 
be in this court, as evidenced by stipulation filed with the 
Clerk of the Board. Jurisdiction of this court is invoked 
under Sections 1001 and 1002 of the Revenue Act of 1926. 

Statement of the Case. 

(1) The Caddo Oil & Refining Company of Louisiana, 
Inc., hereinafter called the Louisiana Company, was or-* 
ganized under the laws of the State of Louisiana in Decem¬ 
ber, 1916, with an authorized capital stock of 100,000 shares 
of the par value of $100.00 per share. John B. Atkins, the 
decedent, transferred certain properties to the Louisiana 
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Company, which entitled him to receive 8,328 shades of its 
stock of the aggregate par value of $832,800.00. "the stock 
of the Louisiana Company was issued to three (3) trustees, 
who in turn issued trust certificates to the stockholders, of 
which the decedent received certificates representing 8,328 
shares of the Louisiana Company. 

76 (2) By the year 1919 the Louisiana Company found 
itself in need of additional working capital. | Accord¬ 
ingly, a new corporation was organized under the laws of 
the State of New York, known as the Caddo Central Oil & 
Refining Corporation, hereinafter called the New York Cor¬ 
poration. The New York Corporation took over the assets 
and bxisiness of the Louisiana Company, and assumed its 
liablities, including a first mortgage on the properties taken 
over in the amount of $2,122,000.00. In May, 1919, the stock¬ 
holders of the Louisiana Company transferred tlieir stock 
to the New York Corporation for bonds of the New York 
Corporation of the face value of .$.35.00 per share; except 
the decedent, who transferred his 8,.328 shares of! stock of 
the Louisiana Company to the New York Corpor|ation for 
bonds of the New York Corporation of the face; value of 
$15.00 per share, or a total of bonds for the face! value of 
$124,920.00. In addition to his stock, the decedent also 
transferred to the New York Corporation a refining process, 
known as the Gliristman Process, and a one-half ihterest in 
a lease, known as the Noel Lease. For the Christnjian Proc¬ 
ess he received bonds of the New York Corporatibn of the 
face value of $200,000.00, and for his one-half interest in 
the Noel Lease he received $85,000.00 in cash andl bonds of 
the New York Corporation of the face value of $100,000.00, 
The bonds of the New York Corporation were received by 

the decedenf in June, 1919. 

77 (3) The decedent transferred his 8,328 Shares of 
stock of the Louisiana Company, his one-fidlf inter¬ 
est in the Noel Lease, and his Christman Process tc the New 
York Corporation in May, 1919, in connection wi|h the re-' 
organization of the Louisiana Company. The ibonds of 
the New York Corporation, which the decedent received in 
exchange for his properties, as aforesaid, represented a 
portion of the original issue of bonds of the New York Cor¬ 
poration of the face value of $5,378,000.00, knowii as First 
Consolidated Mortgage Ten-Year Sinking Fund!6% Gold 
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Bonds, wiheh were payable on January 1st, 1930. These 
bonds were secured by tlie properties taken ov*er by the 
Xew York Corporation from the Louisiana Company, but 
were junior to the existiiiu; mortgage of $2,122,000.00 of 
the Louisiana Company, which was a first lien on said 
properties, and which the Xew York Corporation assumed. 
These bonds also were secured by first mortgage on prop¬ 
erties to be acquired subsequently by the Xew York Cor¬ 
poration. 

(4) The bonds of the X’ew York Corporation were of 
the fair market valhe of 64.43 cents on the dollar when 
received by the decedent in 1919. The first mortgage bonds 
of the Louisiana Company were foreclosed subsequent to 
1919 and the properties did not bring enough to satisfy said 
bonds. 

78 (5) The decedent kept his books and made his in¬ 

come tax return for the year 1919 on the cash re¬ 
ceipts and disbursements basis. He reported the $85,000.00 
in cash, which he received for his one-half interest in the 
X'oel Lease, and deducted therefrom the depreciated cost 
thereof. The Christman Process did not cost him any¬ 
thing. He did not report any profit in 1919 on the bonds 
of the Xew York Corporation, which he received for his 
8,328 shares of stock of the Louisiana Company, his one- 
half interest in the Xoel Lease, and his Christman Pro¬ 
cess. 

(6) The Board of Tax Appeals held that no loss or gain 
was realized by the decedent with respect to the bonds of 
the Xew York Corporation of the face value of $124,920.00, 
which he received in exchange for his 8,328 shares of stock 
of the Louisiana Company of the par value of $832,800.00, 
on the theory that the decedent, in connection with the re¬ 
organization of the Louisiana Company, received securities 
of the Xew York Corporation of no greater par or face 
value than the stock of the Louisiana Company, which he 
exchanged therefor within the purview of Section 202 (b) 
of the Eevenue Act of 1918. With respect to the bonds of 
the Xew York Corporation, which the decedent received in 
exchange for his Christman Process and his one-half in¬ 
terest in the Xoel Lease, the Board held that the decedent 
realized taxable income based upon a fair market value 
thereof of 64.43 cents on the dollar. 
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79 (7) Your petitioners contend as a primaiiy propo¬ 
sition that the bonds of the New York Corporation 

did not represent income to the decedent either within the 
purview of the Revenue Act of 1918 or the Sixteenth 
Amendment to the Constitution, for the reason! that he 
kept his books and made his income tax return for| the year 
1919 on the cash receipts and disbursements basis, and 
that said bonds which he received in said year wbre mere 
promises to pay $424,920.00 in cash approximately eleven 
(11) years thereafter, to-wit, on January 1st, 1930. 

(8) As an alternative proposition, your petitiouers con¬ 
tend that the 8,328 shares of stock of the Louisiana Com¬ 
pany, which the decedent acquired in December 1916, cost 
him $832,800.00 and that on the exchange thereof in 1919 
for bonds of the New York Corporation of the face value 
of $124,920.00 and the fair market value of $80,485.96, the 
decedent sustained a loss of $752,314.04. In any event, your 
petitioners contend that the value of the stock of tjie Louis¬ 
iana Company to the decedent was at least as miich as its 
fair market value as of the date of its disposition by him 
in May 1919, viz., $22.55 per share, being the amount re¬ 
ceived bv all other stockholders for their stock at that time, 
and that the decedent sustained a loss of $12.8863 5»er share, 
or $107,317.10 in 1919 when he exchanged it for bonds of 
the New York Corporation of the face value of $|15.00 per 
share. i 

80 (9) If it be held that the bonds of the New York 
Corporation constituted income to the decedent when 

he received them in 1919, and that no loss was sustained by 
him on the exchange of his 8,328 shares of stobk of the 
Louisiana Company of the par value of $832,800.00 for 
bonds of the New York Corporation of the face value of 
$124,920.00, in that event your petitioners contend that 
there was no gain realized by the decedent on the exchange 
of his 8,328 shares of stock of the Louisiana Company, his 
Christman Process and his one-half interest in i the Noel 
Lease for bonds of the New York Corporation!, for the 
reason that the exchange was made in connection with a 
reorganization of the Louisiana Company, whereby the 
bonds or securities received were of no greater vilue than, 
and took the place of, the stock and property exchanged 
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witliin the purview of Section 202 (b) of the Eevenue Act 
of 1918. 

(10) During the years 1917 and 1919 the decedent in¬ 
vested the sum of .$9,184.29 in a lease known as the Atkins- 
Cooney Lease, and the equipment thereon. The decedent 
deducted $1,836.86 and $1,826.86 as depreciation sustained 
thereon during the years 1919 and 1920, respectively. The 
Board of Tax Appeals disallowed these deductions and 
vour petitioners contend that thev should be allowed. 
81 (11) The decedent was a stockholder of the Com¬ 

mercial Oil Company, in which he invested the sum 
of $34,807.78. On December 3, 1920, a resolution of dis¬ 
solution was adopted and a liquidator was appointed. The 
assets of the corporation at that time consisted of a few 
leases on which a small amount was realized by the liquida¬ 
tor, and distributions were made to the stockholders in 
1921 and 1922 in amounts less than 10% of their invest¬ 
ment. The decedent wrote off a loss of $10,500.00 in 1920 
on his investment in the stock of the Commercial Oil Com¬ 
pany and the Board disallowed it. Your petitioners con¬ 
tend that it should be allowed. 

(12) The foregoing transactions involved community 
property under the laws of the State of Louisiana, and 
one-half of the profit resulting therefrom was income of 
the decedent and the other one-half was income of his wife, 
Alma Foster Atkins, and one-half of the deductions and 
losses were deductible by each, respectively. There was 
no controversy before the Board involving this proposi¬ 
tion. 


Assignments of Error. 

Your petitioners believe and aver that errors were com¬ 
mitted by the Board to their damage and prejudice as 
shown by the following: 

(1) The Board erred in holding that the bonds of the 
New York Corporation, which the decedent received in 
1919 in exchange for his 8,328 shares of stock of the Louisi¬ 
ana Company, his Christman Process and his one-half in¬ 
terest in the Noel Lease, represented income to him in 1919 
within the purview of the Revenue Act of 1918 or the Six¬ 
teenth Amendment to the Constitution. 
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82 (2) The Board erred in holding that the decedent, 

who kept his books and made his income tax return 
on the cash receipts and disbursements basis for| 1919, real¬ 
ized income in said year when he received a portion of an 
original issue of bonds of the New York Corporation of the 
face value of $424,920.00, payable on January l^t, 1930, in 
exchange for his 8,328 shares of stock of the! Louisiana 
Company, his Christman Process and his one-half interest 
in the Noel Lease, within the purview of the Eevenue Act 
of 1918 or the Sixteenth Amendment to the Constitution. 

(3) If the Board did not err as assigned in the preced¬ 
ing paragraphs (1) or (2), the Board erred in! failing to 
hold that the decedent sustained a loss of $752,314.04 in 
1919 on the exchange of his 8,328 shares of stock of the 
Louisiana Company for bonds of the New York Corpora¬ 
tion of the face value of $124,920.00 within the i»urview of 
the Revenue Act of 1918. 

(4) If the Board did not err as assigned in the! preceding 


paragraphs (1), (2) or (3), the Board erred ini failing to 
hold that the decedent sustained a loss of $12.8863 per 
share in 1919 on the exchange of his 8,328 shares of stock 
of the Louisiana Company for bonds of the New York Cor¬ 
poration of the face value of $124,920.00, within tke purview 


of the Revenue Act of 1918. 

83 (5) If the Board did not err as assigned in the 

preceding paragraphs (1), (2), (3) or (4),bhe Board 
erred in failing to hold that no loss or gain was realized 
by the decedent in 1919 on the exchange of his 8,328 shares 
of stock of the Louisiana Company, his Christmajn Process 
and his one-half interest in the Noel Lease for bopds of the 
New York Corporation of the face value of $124,920.00, 
within the purview of Section 202 (&) of the Revenue Act 
of 1918. i 

(6) The Board erred in holding that the evidence was 
insufficient to warrant a finding that the decedent isustained 


depreciation in the amounts of $1,836.86 and $1,826.86 dur¬ 
ing the years 1919 and 1920, respectively, on his investment 
of $9,184.29 in the Atkins-Cooney Lease and the Equipment 
thereon. 

(7) The Board erred in holding that the eviden(^e was in¬ 
sufficient to warrant a finding that the decedent Sustained 
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a loss of $10,500.00 in 1920 on his investment in the stock 
of the Commercial Oil Company. 

84 Wherefore your petitioners pray that the decision 
of the Board of Tax Appeals, entered herein against 
them, be reviewed and reversed by this Honorable Court, 
and for such other and further relief as the court may deem 
meet and proper in the premises. 

JOHN B. ATKINS, 

JOSEPH FOSTER ATKINS, 

ALMA ATKINS, 

LUCILLE ATKINS HAMILTON. 

MIRIAM ATKINS DYKES, 

Heirs of the Estate of Jolui B. Atkins, deceased, 

Petitioners. 

J. D. WILKINSON, 

Slattery Buildinq, Shreveport, Louisiana. 

WALTER E. BARTON, 

Investment Building, Washington, D. C. 

Attorneys for Petitioners. 


85 St.4te of-, 

County of -, ss: 

J. D. Wilkinson, being first duly sworn, deposes and says 
that he is attorney for the petitioners; that he knows the 
contents of the foregoing petition; that to the best of his 
knowledge and belief the statements therein are true, and 
that the Assignments of Error are well taken and intended 
to be argued. 

J. D. WILKINSON. 

Subscribed and sworn to before me this 29th day of May, 
1928. 

[seal.] ZULA porter, 

Notary Public. 


My commission expires: For life. 
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86 Filed June 14, 1928. United States Board of Tax 

Appeals. j 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 3377. 

JoHX B. Atkins, Joseph Foster Atkins, Alma ^tkins, 
Lucille Atkins Hamilton, and Miriam Atkins Dykes, as 
Heirs of the Estate of John B. Atkins, Deceased, Pe¬ 
titioners, 

vs. 

Commissioner of Internal Eevenue, Eespondent. 

Notice of Filing of Petition for Review. 

To the Commissioner of'‘Internal Eevenue: ! 

You are hereby notified that the Petitioners in thb above- 
entitled cause have this 14th day of June, 1928, filed with 
the Clerk of the United States Board of Tax Appjeals the 
following papers: 

1. Petition to review the decision of the United States 

Board of Tax Appeals. j 

2 . 

3. Praecipe. 

4. Bond. 

87 Copies of all of the foregoing, with the exception 
of the bond, are hereby served on you as respondent 

in said cause. 

( 

Kindly acknowledge service of copies of the fbregoing 
papers. 

Stipulation entered into between the petitioners! and the 
respondent, pursuant to Section 1002 (d) of the Eevenue 
Act of 1926, that the review shall be by the Court of Appeals 
of the District of Columbia, was filed with the Board on 
May 1st, 1928. 

Eespectfullv, 

WALTEE E. BAETON, | 

By WALTEE E. BAETON. 
Investment Building, Washington, D. (J., 

Attorney for Petitioners. 


5—4842a 
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Service of copies of the foregoing papers acknowledged 
this 14th dav of .June, 1928. 

C. M. CHAREST, 

H., 

Counsel for Respondent. 

Now, September 25th, 1928 the foregoing Petition for Re¬ 
view and Xotice of Filing certified from the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals, 1924] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

88 Filed Ang. 14, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 3377. 

JoHx B. Atkixs, Joseph Foster Atkixs, Alma Atkixs, 
Lucille Atkins Hamilton, and Miriam Atkins Dykes, as 
Heirs of the Estate of .John B. Atkins, Deceased, Peti¬ 
tioners, 

vs. 

CoMMissioxER OF Ixti:kxal Re\^xue, Respondent. 

Statement of Evidence. 

Be it remembered that the above-entitled cause came on 
for hearing before the United States Board of Tax Appeals 
(C. Rogers Arundell sitting as a division of the Board for 
that purpose) at Washington, D. C., on November 22nd, 
1926, J. D. Wilkinson, Esquire, and Walter E. Barton, Es¬ 
quire, representing the petitioners, and A. R. Marrs, 
Esquire, representing the respondent. 

And thereupon to maintain the issues on behalf of the 
petitioners, the depositions of certain witnesses were pub¬ 
lished and introduced into evidence, and the testimony of 
certain witnesses was taken before the Board. The find¬ 
ings of fact as promulgated by the Board are hereby ac¬ 
cepted as the petitioners’ Statement of Evidence ex- 
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89 cept such part thereof that pertains to the jcleprecia- 
tion written off bv the decedent in 1919 and 1920 on 

the Atkins-Cooney Lease and the equipment thereon. 

In order to maintain the issue on behalf of the i petition¬ 
ers with respect to depreciation on the Atkins-Cooney Lease 
and the equipment thereon, the depositions of E. Ej Lemond 
and B. H. Gray were published and introduced Into evi¬ 
dence. j 

On direct examination E. E. Lemond testified! in part 
substantiallv as follows: 

1 

I have lived in Shreveport since February 20, 1909, ex¬ 
cept the year 1912. I became associated with -J. B. Atkins, 
the decedent, on August 15,1915, as bookkeeper and general 
office man. I left his employ in March, 1920. As his office 
manager and bookkeeper I was acquainted with fiis prop¬ 
erty and holdings in general, and in particular with the 
Atkins-Cooney Lease. There were only two producing wells 
and the equipment on the lease. ; 

I 

After testifying substantially as stated above, ithe wit¬ 
ness testified on direct and cross examination as follows: 

90 Direct examination of E. E. Lemond: 

Q. I hand you the books of Cooney and Littlejqhn Well 
No. 2 and ask you if that refers to a well on thq Cooney 
Lease? A. Yes. 

Q. What does that account puri)ort to represent and what 
does it show? A. It is supposed to show the equipment on 
the lease and his interest in the lease. 

Counsel for the taxpayer offers in evidence a copy of that 
account, to be filed in connection herewith. 

A copy of said account is as follows: ' 



Sheeet No. 1, Account No. 12. 
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92 Q. You, in youv connection with Mr. Atkins, were 
more or less familiar with the oil business were you 

not, Mr. Lemond? A. Yes, sir. I 

Q. You were more than an office manager for Mr. Atkins, 
I will ask you if it isn’t a fact that you looked| after his 
property, rather a general manager? A. After he became 
active in the Caddo Oil & Eetining Company, he practically 
turned over all this business to me. All of hi$ personal 
affairs. 

Q. Your books there, which you kept, show a depreciation 
of 20 percent? A. Yes. 

Q. At the time that was made, did you consider that a 
fair depreciation?; A. It was little enough. ' 

I 

Counsel for the Government objects to that question on 
the ground that the witness is being called upon io express 
a conclusion of law and fact. 

Objection reserved. ‘ 

Cross-examination of Mr. Lemond: 

Q. Mr. Lemond, you testified in your direct testimony 
that certain depreciation claimed by the taxpayer on his 
income tax return was at a rate of 20 per cent and will 
you please tell us what year that was for? A. iThat was 
in 1919. I 

93 Q. The year 1919. What was the amofint of the 
depreciation shown there on that account for the 

year 1919? A. It shows here $1,836.86. : 

Q. Now, on what amount was that depreciation based, 
upon what capital investment? A. Shown on $9,184.29. 

Q. Do the books show that or did you just estimate it? 

A. No, the books show it. It shows $9,184.29 here; these 
are not my entries, some one else posted this. 

Counsel for the Government objects to this witiiess’s tes¬ 
timony on the ground that he is not qualified. 

Objection reserved. 

I 

j 

A. These are not my entries there. I thought they were 
posted from my entries, but they are not. 

Q. I will ask you, Mr. Lemond, whether or not you made 
entries on Mr. Atkins’ books concerning the Atkins & 
Cooney Lease, whereby they show a charge of $1,826.86? 
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A. Xo, I didn’t make that entry. I supposed that I had 
made that entry and someone posted it after I left there. 

94 On direct examination B. H. Gray testified sub¬ 
stantially as follows: 

I entered the employ of J. B. Watkins, the decedent, in 
February, 1920, and remained in his employ up to the time 
of his death in 1923. I suceeded Mr. E. E. Lemond as 
bookkepper and office manager. I kept the account of the 
Atkins-Coonev Lease that has been introduced into evi- 
dence and after 1920 it is in my handwriting. 20% depre¬ 
ciation, or $1,836.86, was written off for 1919, and 20% de¬ 
preciation, or $1,826.86, was written off for 1920. This 
represented 20% of the cost of the property. 

After testifying substantially as stated above, the wit¬ 
ness testified on direct examination as follows: 

Q. Do you know whether it suffered that depreciation or 
not, personally? 

Counsel for the Government objects to that question be¬ 
cause it calls on the witness to express an opinion of law 
and fact. 

Objection reserv^ed. 

A. I believe that it did. 

Q. You have had some experience in the oil business, 
have vou not? A. Yes. 

Q. You have been engaged in the oil and gas business for 
a number of years, have you not? A. Oil business. 

Q. And in your opinion as a practical oil man, was that 
depreciation reasonable? A. I think so. 

95 Be it remembered that the foregoing constitutes 
the substance of all of the evidence given on the 

hearing of said cause which is essential to the decision of 
the questions presented by the petition for review, and 
the petitioners, having requested that a part of the testi¬ 
mony of the witnesses E. E. Lemond and B. H. Gray be 
reproduced in the exact words of the witnesses, as set out 
in the foregoing statement of evidence, it is hereby directed 
that the same be done; and in 'order that the foregoing 
statement of evidence may be preserved and made of 
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record, the same is duly settled, approved and signed, and 
ordered to be made of record in the above-entitiled cause 
this 14th day of Aug., 1928. I 

(S.) C. ROGERS ARUNDELL, 

Member U. S. Board of Tax Aippeals. 

Approved: 

J. D. WILKINSON, 

J. D. WILKINSON, 

Slattery Bldg.^ Shreveport, La.; \ 

WALTER E. BARTON, i 

WALTER E. BARTON, 

Investment Bldg., Washington, D. C., \ 

Counsel for Petitioners. 

C. M. CHAREST, ! 

Counsel for Respondent. i 

! 

Now, September 25th, 1928, the foregoing Statement of 
Evidence certified from the record as a true copy^ 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

96 Filed Jun. 14, 1928, United States Boar^ of Tax 

Appeals. I 

I 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 3377. 

John B. Atkins, Joseph Foster Atkins, Alma Atkins, 
Lucille Atkins Hamilton, and Miriam Atkins Dykes, as- 
Heirs of the Estate of John B. Atkins, Deceased, Pe¬ 
titioners, j 

vs. i 

I 

Commissioner op Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax! Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the Petition for Review hnd notice 

i 

i 
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thereof hi the above stated case, transmit to the Clerk of 
the Court of Appeals of the District of Columbia certified 
copies of the following documents: 

(1) The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

(2) Pleadings before said Board. 

(3) Findings of Fact, opinion and decision of said 

97 Board. 

(4) Petition for Review. 

(5) Statement of Evidence settled or agreed upon. 

(6) Stipulation under Sec. 1002 (d) of the Revenue Act 
of 1926 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

J. D. WILKINSON. 

J. D. WILKINSON, 

Slattery Bldg., Shreveport, Louisiana; 
WALTER E. BARTON. 

WALTER E. BARTON, 

Investment Bldg., Washington, D. C., 

Attorneys for Petitioner. 

Now, September 25th, 1928, the foregoing Praeipe certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

98 United States Board of Tax Appeals. 

Docket No. 3377. 

Estate op John B. Atkins, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is ordered that 
the time for preparation of evidence sur petition for review 


EST. OF J. B. ATKINS VS. COM. INT. EEV. 


73 


of the above entitled proceeding in the Court pf Appeals 
of the District of Columbia, be and is hereby extended to 
September 12, 1928, and it is further 

Ordered that the time for transmission and delivery of 
record papers to the clerk of the Court of Appeals of the 
District of Columbia be and is hereby extendeci to Octo¬ 
ber 1,1928. 

(Signed) JOHN M. STERNHAGHN, 

Member United States Bomd of Tax 4^ppeals. 

Dated Washington, D. C., July 31, 1928. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

1 

Endorsed on cover: Board of Tax Appeals. No. 4842. 
Estate of John B. Atkins, deceased, appellant, vs. Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Oct. 1, 1928. Henry W. Hodges, Clerk. 
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CUflitn af Aptt^aIfi,Si0trirt nf Olnlmnbta 

OcxoBEE Term, 1928, 


No. 4842. 


Estate of Joh^t B. Atkixs, Deceased, 

Appellant, 

vs. 

Commissioner of Internal. Re\'enue. 


BRIEF ON BEHALF OF APPELLANT.; 


JURISDICTION. I 

The petitioners, who are the heirs of the Esljate of 
John B. Atkins, deceased, allege that they ap ag¬ 
grieved by a decision of the United States Board of 
Tax Appeals rendered against them in the case of 
John B. Atkins et al. vs. Commissioner of Iiiternal 
Revenue, reported in 9 B. T. A. 140, and submit to 
this Court their petition for a review thereof, the 
parties having agreed that the review shall be in this 
Court, as evidenced by stipulation filed with the Clerk 
of the Board. (Record 57) The jurisdiction of this 
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Court is invoked under Sections 1001,1002 and 1003 of 
the Revenue Act of 1926. 

The Questions Presented. 

The chief issue involved is the amount of taxable 
income realized by J. B. Atkins, deceased, in 1919 on 
the exchange of a refining process, an interest in an 
oil and gas lease and 8328 shares of stock of the Caddo 
Oil & Refining Company of Louisiana, Inc., for bonds 
of the face value of $424,920.00 of the Caddo Central 
Oil & Refining Corporation, a corporation organized 
under the laws of the State of New York. (R. 58-61) 

The minor issues involved are deductions for depre¬ 
ciation in 1919 and 1920 on certain oil and gas prop¬ 
erties and a loss sustained in 1920 in liquidation of the 
Commercial Oil Company. (R. 62) 

STATEMENT OF THE CASE. 

(1) The Caddo Oil & Refining Company of Louis¬ 
iana, Inc., hereinafter called the Louisiana Company, 
was organized under the laws of the State of Louis¬ 
iana in December, 1916, with an authorized capital 
stock of 100,000 shares of the par value of $100.00 per 
share. John B. Atkins, the decedent, transferred cer¬ 
tain properties to the Louisiana Company, which en¬ 
titled him to receive 8,328 shares of its stock of the 
aggregate par value of $832,800.00. The stock of the 
Louisiana Company was issued to three (3) trustees, 
who in turn issued trust certificates to the stockhold¬ 
ers, of w’hich the decedent received certificates repre¬ 
senting 8,328 shares of the Louisiana Company. (R. 
40, 58) 

(2) By the year 1919 the Louisiana Company found 
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itself in need of additional working capital. Accor¬ 
dingly, a new corporation was organized under the Ihws 
of the State of New York, known as the Caddo Central 
Oil & Refining Corporation, hereinafter called the New 
York Corporation. The New York Corporation took 
over the assets and business of the Louisiana Com¬ 
pany, and assumed its liabilities, including a first rdort- 
gage on the properties taken over in the amounit of 
$2,122,000.00. In May, 1919, the stockholders of the 
Louisiana Company transferred their stock to the New 
York Corporation for bonds of the New York Corpora¬ 
tion of the face value of $35.00 per share. (R. 40, 46, 
47,59) ; 

The decedent, however, entered into a special ar¬ 
rangement with the organizers of the new corporation, 
in view of the fact that they were insisting upon his 
transfer to the new corporation all of his stock ahd in 
addition thereto of his one-half interest in an oil and 
gas lease known as the Noel lease (the other half l^eing 
owned by the Louisiana Company) and Atkins’ inter¬ 
est in a certain patented refining process for the mak¬ 
ing of gasoline, known as the Christman Process.! (R. 
41-47,59) I 

During the course of the negotiations for the trans¬ 
fer of these properties by Atkins to the New York cor¬ 
poration, the parties discussed the values of thej sep¬ 
arate properties involved, but finally agreed that the 
whole transaction should be consummated for al con¬ 
sideration of $85,000.00 in cash and bonds of the! New 
York corporation in the amount of $424,920.00 par 
value. This value was arrived at during the negotia¬ 
tions on a trading basis of $85,000.00 in cash and $100,- 
000.00 par value of bonds for the Noel lease; $200,- 
000.00 of bonds for the Christman Process and $124,- 
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920.00 in bonds for the stock in the Louisiana Com¬ 
pany, which stock was for the purposes of the transac¬ 
tion put down at $15.00 per share. (R. 41-47, 54) 

(3) The decedent transferred his 8328 shares of 
stock of the Louisiana Company, his one-half interest 
in the Noel Lease and his Christman Process to the 
New York Corporation in May, 1919, in connection 
with the reorganization of the Louisiana Company. 
The bonds of the New York Corporation, which the de¬ 
cedent received in exchange for his properties, as 
aforesaid, represented a portion of the original issue of 
bonds of the New York Corporation of the face value 
of $5,378,000.00 known as the First Consolidated Mort¬ 
gage Ten-Year Sinking Fund 6% Gold Bonds, which 
were payable on January 1st, 1930. These bonds were 
secured by the properties taken over by the New York 
Corporation from the Louisiana Company, but were 
junior to the existing mortgage of $2,122,000.00 of the 
Louisiana Company, which was a first lien on said 
properties, and which the New York Corporation as¬ 
sumed. These bonds also were secured by first mort¬ 
gage on properties to be acquired subsequently by the 
New York Corporation. (R. 44, 46, 53) 

(4) The bonds of the New York Corporation were of 
the fair market value of 64.43 cents on the dollar when 
received by the decedent in 1919. The first mortgage 
bonds of the Louisiana Company were foreclosed sub¬ 
sequent to 1919 and the properties did not bring enough 
to satisfy said bonds. (R. 47, 60) 

(5) The decedent kept his books and made his in¬ 
come tax return for the year 1919 on the cash receipts 
and disbursements basis. He reported the $85,000.00 
in cash, which he received on the transaction and de¬ 
ducted the cost of the Noel lease. The Christman 


Process did not cost him anything. He did not report 
any profit in 1919 on any of the bonds of the; New 
York Corporation, which he received for his 8328 
shares of stock of the Louisiana Company, his one- 
half interest in the Noel Lease and his Christman 
Process. (R. 48, 60) 

(6) The Board of Tax Appeals held that no Iqss or 
gain was realized by the decedent with respect to the 
bonds of the New York Corporation of the face value 
of $124,920.00, which he received in the exchange as 
an allowance for his 8328 shares of stock of the Louis¬ 
iana Company of the par value of $832,800.00, on the 
theory that the decedent in connection with the;reor¬ 
ganization of the Louisiana Company, received secur¬ 
ities of the New York Corporation of no greateir par 
or face value than the stock of the Louisiana Com¬ 
pany, which he exchanged therefor within the puirview 
of Section 202 (b) of the Revenue Act of 1918. With 
respect to the bonds of the New York Corporation, 
which the decedent received in the exchange as an al¬ 
lowance for his Christman Process and his onfe-half 
interest in the Noel Lease, the Board held that the de- 
cedent realized taxable income based upon a faiij mar¬ 
ket value thereof of 64.43 cents on the dollar. (R. 
53, 54, 60) 

(7) During the years 1917 to 1919 the decedent in¬ 
vested the sum of $9,184.29 in a lease known as the At- 
kins-Cooney Lease and the equipment thereon. The 
decedent deducted $1,836.86 and $1,826.86 as deprecia¬ 
tion sustained thereon during the years 1919 and 1920, 
respectively, and the Board disallowed same. (R. 54, 
55, 62) 

(8) The decedent was a stockholder of the Commer¬ 
cial Oil Company, in which he invested the sum of $34,- 
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807.78. On December 3, 1920, a resolution of dissolu¬ 
tion was adopted and a liquidator was appointed. The 
assets of the corporation at that time consisted of a 
few leases on which a small amount was realized by 
the liquidator, and distributions were made to the 
stockholders in 1921 and 1922 in amounts less than 10 
per cent of their investment. The decedent wrote otf 
a loss of $10,500.00 in 1920 on his investment in the 
stock of the Commercial Oil Company and the Board 
disallowed it. (R. 55, 62) 

(9) The foregoing transactions involved community 
property under the laws of the State of Louisiana, and 
one-half of the profit resulting therefrom was income 
of the decedent and the other one-half was income of 
his wfife, Alma Foster Atkins, and one-half of the de¬ 
ductions and losses were deductible by each, respec¬ 
tively. There was no controversy before the Board 
involving this proposition. 

Errors to be Relied on. 

Petitioners aver that errors were committed by the 
Board of Tax Appeals to their damage and prejudice, 
as follows: 

(1) The Board erred in holding that the bonds 
of the New York Corporation, which the decedent 
received in 1919 in exchange for his 8328 shares 
of stock of the Louisiana Company, his Christman 
Process and his one-half interest in the Noel Lease, 
represented income to him in 1919 within the pur¬ 
view of the Revenue Act of 1918 or the Sixteenth 
Amendment to the Constitution. 

(2) The Board erred in holding that the de¬ 
cedent, who kept his books and made his income 
tax return on the cash receipts and disbursements 
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basis for 1919, realized income in said year when 
he received a portion of an original issue of bonds 
of the New York Corporation of the face value of 
$424,920.00, payable on January 1st, 1930, in ex¬ 
change for his 8328 shares of stock of the Louis¬ 
iana Company, his Christman Process and his one- 
half interest in the Noel Lease within the puirview 
of the Eevenue Act of 1918 or the Sixteenth 
Amendment to the Constitution, 

(3) If the Board did not err as assigned in the 

preceding paragraphs (1) or (2), the Board erred 
in failing to hold that the decedent sustained ia loss 
of $752,314.04 in 1919 on the exchange of hi^ 8328 
shares of stock of the Louisiana Company for 
bonds of the New York Corporation of the face 
value of $124,920.00 within the purview of the 
Revenue Act of 1918. ! 

(4) If the Board did not err as assigned in the 
preceding paragraphs (1) (2) or (3), the Board 
erred in failing to hold that the decedent sustained 
a loss of $12.8863 per share in 1919 on the ex¬ 
change of his 8328 shares of stock of the Louis¬ 
iana Company for bonds of the New Yor^ Cor¬ 
poration of the face value of $124,920.00, "^thin 
the purview of the Revenue Act of 1918. 

(5) If the Board did not err as assigned in the 
preceding paragraphs (1), (2) (3) or (4), the 
Board erred in failing to hold that no loss or gain 
was realized by the decedent in 1919 on the ex¬ 
change of his 8328 shares of stock of the Louisiana, 
his Cliristman Process and his one-half interest in 
the Noel Lease for bonds of the New York Cor¬ 
poration of the face value of $424,920.00, within 
the purview of Section 202 (b) of the Revemke Act 
of 1918. 

(6) The Board erred in holding that the evi¬ 
dence was insufficient to warrant a finding tliat the 
decedent sustained depreciation in the amounts of 


I 
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$1,836.86 and $1,826.86 during the years 1919 and 
1920, respectively, on his investnaent of $9,184.29 
in the Atkins-Cooney Lease and the equipment 
thereon. 

(7) The Board erred in holding that the evi¬ 
dence was insufficient to warrant a finding that the 
decedent sustained a loss of $10,500.00 in 1920 on 
his investment in the stock of the Commercial Oil 
Company. 

ARGUMENT. 

I. 

Receipt of Bonds Payable at a Date Subsequent to 
Taxable Year is Not Income Under Sixteenth 
Am endment to the United States Constitution or 
the Revenue Act of 1918. 

The Board of Tax Appeals found as a fact, that the 
bonds issued by the New York Company were ten year 
bonds payable January 1st, 1930, and bearing interest 
at the rate of 6 per cent, secured by a lien on the 
property taken over from the Louisiana Company, 
which lien was secondary to the mortgage theretofore 
given by the Louisiana Company, and by a first mort¬ 
gage on the property thereafter to be acquired by the 
New York Company. (B. 47) The Board also found 
as a fact that Atkins received for his stock in the Louis¬ 
iana Company, the refining process known as the 
Christman Process and the Noel Lease, the sum of 
$85,000.00 in cash and $424,920.00 in the bonds of the 
New York Company, and that the Commissioner of 
Internal Revenue assessed a tax against the entire 
amount received, allowing no deduction for the cost 
of the stock or loss on the sale of the same, the only 
deduction allowed being the cost of the Noel Lease. 
(R. 46, 47, 48) 
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It is submitted as a legal proposition that the tax¬ 
payer did not receive any income from the transac¬ 
tion in question, other than the $85,000.00 in cash 
which was paid to him, and that the transaction uiider 

i 

investigation simply amounted to a change in the tax¬ 
payer’s capital assets, and in no sense represented a 
profit to him other than the cash received, for which 
he duly accounted. i 

The 16th Amendment to the Constitution of | the 
United States reads as follows: 

i 

I 

“Congress shall have power to lay and collect 
taxes on income from whatever source derived 
without apportionment among the several states 
and without regard to any census or enumera¬ 
tion.” i 

In adopting this Amendment the people usedi the 
word “income” in its generally accepted meaning. 
(Gavit vs. Irwin, 275 Fed. 643.) “Income” had aiwell 
settled meaning at the time Congress proposed! this 
Amendment and at the time it was adopted; and “in¬ 
come” as then understood and accepted meant noth¬ 
ing more than money and did not mean property or a 
change in capital assets. Congress has no authority to 
declare anything as “income” which in fact and in 
truth is not “income” and may never result in any in¬ 
come whatever to the taxpayer. 

However, Congress in the year 1919, by Sectiofi 202 
(b) of the Revenue Act of 1918, declared: 

1 

“When property is exchanged for other prop¬ 
erty the property received in exchange shall, for 
the purpose of determining gain or loss be trieated 
as the equivalent of cash to the amount of its fair 
market value if any.” | 
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This statute of Congress where it proposes to treat 
as a gain the property received in exchange is clearly 
at variance with the 16th Amendment to the Constitu¬ 
tion of the United States and for that reason should 
be disregarded. 

The amount of gain which a taxpayer makes in any 
year should be capable of ascertainment by some defi¬ 
nite and fixed rule. Where it is attempted to treat 
property received for other property as gain, or as in¬ 
come, the door is opened to speculation, with the re¬ 
sult that the taxpayer’s income depends not on what 
he actually receives but on the opinion of individuals 
as to the fair market value of the property which he 
receives in exchange. 

The Supreme Court of the United States in the case 
of Eisner vs. Macomber, 252 U. S. 189, had under con¬ 
sideration the right of Congress to tax stock dividends 
as income. After holding that the 16th Amendment did 
not authorize Congress to declare that certain things 
were income which in fact were not income, the Court 
in the body of the opinion said: 

‘ ‘ Conceding that the mere issue of a stock divi¬ 
dend makes the recipient no richer than before, 
the government nevertheless contends that the new 
certificates measure the extent to which the gains 
accumulated by the corporation have made him 
the richer. There are two insuperable difficulties 
with this: In the first place, it would depend upon 
how long he had held the stock whether the stock 
dividend indicated the extent to which he had been 
enriched by the operations of the company; un¬ 
less he had held it throughout such operations, the 
measure would not hold true. Secondly, and more 
important for present purposes, enrichment 
through increase in value of capital investment 
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is not income in any proper meaning of the terin.” 
(Italics ours.) ! 


The transaction under investigation did not result in 
any income to the decedent except the cash which kas 
paid. It simply resulted in a change in his capital in¬ 
vestment. He was none the richer, or at least had! not 
profited only “through increase in value of capital in¬ 
vestment” which was “not income in any proper mean¬ 
ing of the term. ” 

In the case at bar, there was no sale of the dece¬ 
dent’s capital assets. At first he had the J. S. Noel 
lease, the Christman Process and the stock in! the 
Louisiana Company, which were exchanged for bonds 
of the New York Corporation of less par value amount¬ 
ing to $424,920.00, and which we earnestly insist repre¬ 
sented a mere change in capital assets and did not!rep¬ 
resent income in any sense of the word. I 

In the case of Goodrich vs. Edwards, 255 U. S.' 527, 
the Supreme Court of the United States after reaffirm¬ 
ing the doctrine announced in the Eisner case said: 


“It is thus very plain that the statute imposed 
the income tax on the proceeds of the sale of! per¬ 
sonal property to the extent only that gains are 
derived therefrom by the vendor.” 


In the case of Baldwin Locomotive Works vsi Mc- 
Coach, 221 Fed. 59, the Circuit Court of Appeals for 
the Third Circuit had under consideration whether 
book entries recording appreciation in value ojf the 
property of the taxpayer resulted in capable income. 
The Court said in part; ! 

“We agree with the District Court that this in¬ 
crease of valuation was not income withih the 
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meaning of the statute. Nothing whatever was 
added to the corporate property, which remained 
exactly the same after the appraisement as before. 
The only thing done was to put upon the com¬ 
pany’s books an expression of expert opinion that 
certain propei’ty was worth a certain sum, and 
this can hardly be said to be income, or even gain, 
in any proper sense. The company could not be¬ 
come either richer or poorer by making a few book 
entries that merely recorded a new estimate of how 
much it was worth.” 

In the instant case the Board of Tax Appeals put 
upon the bonds received by the decedent in exchange 
for his properties, expert opinion as to their value and 
concluded that they were worth a certain sum. This 
can hardly be said to be income or even gain in any 
proper sense of the word. 

In Black on Income and Other Federal Taxes, 4th 
Edition, Sec. 33, that learned author gives a correct 
definition of what is meant by the word income and 
says: 


“When properly used the word ‘income’ is ap¬ 
plicable only to receipts in cash. When a bond 
which was purchased at a discount reaches par in 
the market, the owner cannot properly be said to 
have made a profit; he is in a position where he 
can realize a profit if he sells the bond, but not 
otherwise. If he sells, then the sum gained may 
constitute a part of his income, but it cannot be so 
described while he continues to hold the security. 
So, the farmer’s crop is not his income; it is the 
source from which his income will be derived when 
it is converted into cash. So a sum which is due as 
interest on a note, but which remains uncollected 
at the end of the year, may be reckoned as a part 
of the year’s income, as a matter of bookkeeping, 
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but it is not properly described as income until it 
is received, that is, it is ‘income’ when it comes in, 
but not while it remains outstanding.” 

We respectfully submit that the word “income’’ as 
employed in the Sixteenth Amendment was used to' re¬ 
fer only to receipts in cash and not to the receipi of 
property in exchange for other property. 

We think it is a fundamental rule that tax statutes 
must be strictly construed in favor of the taxpayer| (25 
R. C. L. 1092, and cases cited; U. S. v. Isham, 17 Wall. 
496); and that a reasonable construction of the Six¬ 
teenth Amendment would confine the word “income” 
to money received, and not extend it to promises to 
pay in the form of bonds received in exchange ! for 
property. 

The District Court of New Jersey, in the casie of 
Mutual Benefit Ins. Co. vs. Herold, 198 Fed. 199, in 
speaking of similar language used in the Excise iTax 
Act of 1909, said: 

“This language seems clearly to indicate Ithat 
the net income, which is the measure of taxation, 
means what has actually been received, and| not 
that which, although due, has not been received, 
but its payment for some reason deferred or post¬ 
poned. ’ ’ I 

When the taxpayer received the bonds in the New 
York Corporation, he did not receive any income but re¬ 
ceived property consisting of the promise of the 'New 
York Corporation to pay at a future date, and as shown 
in this case, payment was never received by the I tax- 

I 

payer because the bonded property was sold under a 
prior mortgage and nothing whatever was realizejd on 
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the bonds issued by the New York Corporation (Re¬ 
porter’s Minutes, page 61). 

In the case of Edwards vs. Keith, 231 Fed. 110, the 
Circuit Court of Appeals for the Second Circuit in 
construing the authority of the Treasury Department 
to make regulations for the execution of the law, said: 

“But no instructions of the Treasury Depart¬ 
ment can enlarge the scope of this statute, so as 
to impose the income tax upon unpaid charges for 
services rendered and which, for aught any one 
can tell, may never be paid.” 

For aught that appears in this record the bonds 
which were received in exchange for this property may 
never be paid, or if paid, may not be paid in full, and 
until these bonds are paid by the New York Corpora¬ 
tion, it will be impossible to determine whether the 
taxpayer made a profit in this transaction or not. 

It makes no difference that he could have sold these 
bonds at 65c at the time he received them. He was 
not bound to do so and did not choose to do so. Had 
he sold them at 65c 'when he received them, or at anv 
time this would have represented income to him for 
property which he had conveyed to the New York Cor¬ 
poration, but until he did sell them or dispose of them 
whatever might have been their fair market value did 
not represent income which was taxable. 

To illustrate, a party might have o-wned in 1913 
bonds in some corporation amounting to $500,000.00 
and these bonds in the year 1919 might have been worth 
a million dollars, but the taxpayer not desiring to dis¬ 
pose of them might have declined to do so. And yet 
by the same process of reasoning the fair market value 
of his bonds in 1919 was a half million dollars more 
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than they were in 1913, and had they been disposed of 
in 1919 would have represented a profit to thb tax¬ 
payer. If the process of reasoning of the Board of 
Tax Appeals that the bonds received must be yalued 
at their fair market value of 65c on the dollar is! to be 
accepted, then the process should be further pursued 
and every taxpayer whose property may increase in 
value in any year should be required to pay a tkx on 
such increase whether he disposes of the property or 
not. 

I 

In the Herold case before referred to, the court 
quoted with approval from the case of Tenant vs. 
Smith under the English Income Tax Act at page 210, 
where it is said: 

j 

“It is a tax on income in the proper sense of 
the word. It is a tax on what comes in, on actual 
receipts • * • not on what stays in his pocket but 
on what goes into his pocket.” 

! 

And in the case of Conn. Mutual Life Ins. Co. vs. 
Eaton, 218 Fed. 206, tlie court says: 

I 

“The net income of a corporation for any lyear, 
taxable under Corporation Tax Act of Afig. 5, 
1909, c. 6 Sec. 38, 36 Stat. 112 (Comp. St. 1913 iSecs. 
6300, 6301), is limited to such income, less allow¬ 
able deductions, as was actually received during 
that year, and does not include items which! may 
have been earned, or have become due, but have 
not been collected.” 

I 

1 

Another good reason why mortgage notes or bonds 
should be considered as mere promises to pay at some 
future date, and should not be considered as income 
within any reasonable acceptation of that term is that 
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such obligations are subject to statutes of limitation 
and become prescribed if not collected within a certain 
period of time. This is particularly true in Louisiana 
where the New York Corporation bonds would of nec¬ 
essity be collected and enforced. The Louisiana Civil 
Code Article 3540 provides: 

“Action on bills of exchange, notes payable to 
order or bearer, except bank notes, those on all 
etfects negotiable or transferable by indorsement 
on delivery, and those on all promissory notes, 
W'hether negotiable or otherwise, are prescribed 
by five years, reckoning from the day when the 
engagements were payable.” 

The Article of the Civil Code just quoted was ap¬ 
plied to Municipal bonds of the City of New Orleans 
in the ease of State ex rel. Eubera vs. Board of Liqui¬ 
dation, 35 La. Ann. 753, wherein it w^as held that such 
bonds were unenforcible after five years from ma¬ 
turity. 

The Eubera case just cited was referred to with 
approval in the later case of State ex rel. Dachene vs. 
Board, 51 La. Ann. 1142, 26 Sou. Eep. 55. 

In Littlefield vs. City of Shreveport, 148 La. 693, 
87 Sou. Eep. 714, the Louisiana law on this subject is 
thus stated: 

“Under Civ. Code, Art. 3540, where a city is¬ 
sued its bonds payable October 1, 1879, wdth in¬ 
terest at 8 per cent, pledging its faith and prop¬ 
erty to performance of the obligation, and order¬ 
ing a tax to be levied annually to pay interest and 
to create a sinking fund, prescription began to 
run against suit on such bonds on October 1,1879.” 
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The New York Corporation bonds received by Ajtkins 
in 1919 were, therefore, under the law of the f<i)runi 
mere promises to pay money at a future date subject 
to the statutes of limitation of Louisiana. The Board 
of Tax Appeals is undoubtedly in error in holding! that 
such contingent, future, uncertain and precarious;obli¬ 
gations to pay money were income when received in 
any sense of the word. 


Bonds Payable at a Future Date Are Not Income ICJntil 
Paid and Cannot be Taxed as Such Against | Tax¬ 
payer Reporting Income on Cash Receipts and 
Disbursements Basis. 

The Board found as a fact that the decedent kept his 
books and made his income tax returns for the; year 
1919 on the cash receipts and disbursements basis, as 
he had a right to do under the Revenue Act of 11918, 
then in force. (R. 48) The applicable provisions of 
said Act are as follows: 


“Sec. 213. That for the purpose of this title 
* * * the term ‘gross income’ includes: 

“Sec. 213. (a) Includes gains, profits, and in¬ 
come derived from salaries, wages, or compensa¬ 
tion for personal service * * * of whatever! kind 
and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or! sales 
or dealings in property, whether real or personal, 
growing out of the ownership or use of or initer'est 
in such property, also from interest, rent,| divi¬ 
dends, securities, or the transaction of anvl busi- 
ness carried on for gain or profit, or gains or 
profits, and income derived from any source jwhat- 
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“See. 212. (b) The net income shall be com¬ 
puted upon the basis of the taxpayer’s annual ac¬ 
counting period (fiscal year or calendar year, as 
the case may be) in accordance with the method of 
accounting regularly employed in keeping the 
books of such taxpayer; but if no such method of 
accounting has been so employed, or if the method 
employed does not clearly reflect the income, the 
computation shall be made upon such basis and in 
such manner as in the opinion of the Commissioner 
does clearly reflect the income. If the taxpayer’s 
annual accounting period is other than a fiscal year 
as defined in Section 200, or if the taxpayer has no 
annual accounting period or does not keep books, 
the net income shall be computed on the basis of 
the calendar year * * 

“See. 200. • * • The term ‘paid’ for the pur¬ 
poses of the deductions and credits under this title, 
means ‘paid or accrued’ or ‘paid or incurred,’ 
and the terms ‘paid or incurred’ and ‘paid or ac¬ 
crued’ shall be construed according to the method 
of accounting upon the basis of which the net in¬ 
come is computed under Section 212; * * *” 

Section 214 (a) of said Act provides for the deduc¬ 
tion of ordinary and necessary expenses, interest, 
taxes, etc. “paid or incurred” or “paid or accrued,” 
within the taxable year. 

Section 202(b) provides as follow’s: 

“Sec. 202(b). When property is exchanged for 
other property, the property received in exchange 
shall for the purpose of determining gain or loss 
be treated as the equivalent of cash to the amount 
of its fair market value, if any; but when in con¬ 
nection with the reorganization, merger, or con¬ 
solidation of a corporation a person receives in 
place of stock or securities owned by him new 
stock or securities of no greater aggregate par or 
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face value, no gain or loss shall be deemed to oc¬ 
cur from the exchange, and the new stock or se¬ 
curities received shall be treated as taking the 
place of the stock, securities, or property ex¬ 
changed. 

“When in the case of any such reorganization, 
merger or consolidation the aggregate par or face 
value of the new stock or securities received is in 
excess of the aggregate par or face value Of the 
stock or securities exchanged, a like amount in 
par or face value of the new stock or securities 
received shall be treated as taking the plhce of 
the stock or securities exchanged, and the amount 
of the excess in par or face value shall be treated 
as a gain to the extent that the fair market value 
of the new stock or securities is greater than the 
cost (or if acquired prior to March 1, 191p, the 
fair market value as of that date) of the stock or 
securities exchanged.” 

I 

In the foregoing provisions of the Revenue Act of 
1918, taxpayers were required to keep their books and 
to make their income tax returns on the cash and dis¬ 
bursements basis or the accrual basis. The decedent 
elected to keep his books and to make his returns on 
the cash receipts and disbursements basis, which the 
Board found as a fact. (R. 48) 

When he made his income tax return for 1919, the 
decedent reported the $85,000 in cash which Ijie re¬ 
ceived, but he did not include in his return the bonds 
which he received in connection with the transfer of 
his properties to the New York corporation for the 
reason that his books were kept and his returp was 
made on the cash receipts and disbursements basig, and 
the bonds which he received in 1919 were mere prom¬ 
ises to pay a definite sum of money in 1930, bleven 
years after they were received. I 


I 
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In the course of its opinion the Board said: 

‘ ‘ So far as we have been able to ascertain a prom¬ 
ise to pay evidenced solely by an open account 
has never been regarded as income of one report¬ 
ing on a cash basis by the Bureau of Internal Rev¬ 
enue.” (R. 50) 

This is not only absolutely true with respect to the 
Bureau of Internal Revenue, but also with respect to 
the Board of Tax Appeals. (See Appeal of H. C. Couch, 
1 B. T. A. 103; Appeal of A. Bluthenthal, 1 B. T. A. 173; 
Appeal of A. L. Englander, 1 B. T. A. 760; Appeal 
of J. M. Edmunds, 1 B. T. A. 998; Appeal of Nicholas 
J. Maisel, Jr., 2 B. T. A. 66; Appeal of Thomas Bemis, 
Sr., 2 B. T. A. 255; Appeal of Walter L. Hopkins, 2 
B. T. A. 549; Appeal of Samuel Graydon, 2 B. T. A. 
552; Appeal of Michael H. Greenbaum, 2 B. T. A. 979. 

In other -words, had the decedent transferred his 
refining process, his interest in the oil and gas lease 
and his stock in the Louisiana Company to the New 
York corporation in 1919, in consideration of the spe¬ 
cific promise of the latter to pay him a specified sum 
in 1930, and at the end of the year 1919 his claim 
against the New York corporation had consisted 
merely of an open account, founded on a written con¬ 
tract, neither the Bureau of Internal Revenue nor the 
Board would have held that he realized any income 
whatsoever in 1919 by virtue of the transaction, for 
the reason that he kept his books and made his income 
tax returns for that year on the cash receipts and dis¬ 
bursements basis. Of course had his books been kept 
and his return been made on the accrual basis, he would 
have been required to pay an income tax on the trans¬ 
action, as that basis of reporting income does not de- 
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pend in any respect upon the receipt of income! within 
the taxable year involved. i 

Did the mere fact that the decedent received 4 prom¬ 
ise to pay a definite sum, eleven years in the future, in 
the nature of an original issue second mortgage bonds > 
on the identical property transferred by the Lojiisiana 
company, constitute income to him on the cash receipts 
and disbursements basis, when admittedly he would 
not have realized taxable income had the NeA^ York 
corporation under written contract agreed to pjay him 
the identical amount in 1930. 

The Board held that he did realize taxable income 
by virtue of Sec. 202(b) of the Revenue Act oif 1918, 
supra, which provides that when property is exchanged 
for other property the property received in exchange 
shall, for the purpose of determining gain or loss, be 
treated as the equivalent of cash to the amount of its 
fair market value, if any. In other words the!Board 
held that the exchange by decedent of his refining proc¬ 
ess, his interest in the oil and gas lease and hi^ 8,328 
shares of stock of the Louisiana company for a por¬ 
tion of the original issue of second mortgage bonds of 
the New York corporation, secured by the identical 
property transferred by the Louisiana company was 
an exchange of property for property within the pur¬ 
view of that section. 

In coming to this decision it is respectfulljy sub¬ 
mitted that the Board failed to take into consideration 
the fundamental difference between reporting income 
on the cash receipts and disbursements basis and on 
the accrual basis. 

Section 212 (b), supra, provides: ; 

“That income shall be computed upon the tax¬ 
payer’s annual accounting period * * * iu ctccor^ 
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dance with the method of accounting regularly em¬ 
ployed in keeping the books of such taxpayer.” 
(Italics ours.) 

This section prescribes a fundamental rule for the re¬ 
porting of income and Sec. 202(b) should be read in 
pari materia. Sec. 202(b) does not require a taxpayer 
to report anything as income which would not be in¬ 
come to him in accordance with the method of account¬ 
ing regularly employed by him in keeping his books as 
prescribed by Sec. 212 (b). 

Section 202(b) provides that when property is ex¬ 
changed for other property, the property received in 
exchange shall be treated as the equivalent of cash 
to the extent of its fair market value, if any. We sub¬ 
mit that it must be conceded that where an individual 
performs services for another individual in considera¬ 
tion of a stipulated salary, he exchanges property, viz.; 
his services, for other property, viz.; the promise of the 
other to pay, yet neither the Bureau of Internal Reve¬ 
nue nor the Board of Tax Appeals, as above pointed 
out, has ever contended that the mere claim of such an 
individual for salary in the form of an open account 
constituted income to him on the cash receipts and dis¬ 
bursements basis. In failing so to contend the Bureau 
of Internal Revenue and the Board of Tax Appeals 
recognize the fundamental proposition that a taxpayer 
shall be required to report his income solely in accor¬ 
dance with the method of accounting regularly em¬ 
ployed by him as prescribed by Sec. 212(b), and that 
Sec. 202(b) should not be applied literally, irrespec¬ 
tive of the basis on which the return is made. 

The distinction betvreen the cash receipts and dis¬ 
bursements basis and the accrual basis of reporting in- 
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come was very succinctly stated by the Board I in the 
Appeal of Chatham & Phenix National Bank, 1 B. T. A. 
460, as follows: | 

I 

“In income taxation there are two recognized 
methods of accounting employed to reflect iiicome; 
one called the cash receipt and disbursement basis, 
in which income is reported when either actually 
or constructively received and the other .known 
as the accrual basis, in which income is reported 
when due in the sense of owing, although it may 
be payable in the future.” 

The distinction is especially pronounced where with 
respect to the identical transaction one of the parties 
thereto may be permitted to take a deduction from 
gross income on the accrual basis and the other may 
not be required to return any income on the cash re¬ 
ceipts and disbursements basis. In the Appeal of 
Bluthenthal, 1 B. T. A. 173, the Board said: 

“An employee, making returns on a cash basis, 
is not required to report the amount of salary au¬ 
thorized by resolutions of a corporation but not 
paid to him during that year, although the cor¬ 
poration kept its books upon the accrual basis and 
took a deduction for the full amount of the salary 
authorized to be paid.” . 

As we view the case it is impossible to dravf a dis¬ 
tinction between an open account which is supported 
by an express or implied promise to pay in the future, 
and an original issue of second mortgage bonds in the 
nature of a promise to pay eleven years in the future. 
The promise to pay evidenced solely by an open ac¬ 
count constitutes property none the less than a ii>romise 
to pay evidenced by a second mortgage bond. In each 
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case the owner possesses a mere promise on the part of 
the debtor to pay a certain amount of money in the 
future. In the case of the open account the promise is 
assiifnable, and in the case of the second mortgage 
bond the promise is negotiable. It is true that the 
promise in the form of a second mortgage bond may 
be more readilv converted into cash on account of its 
security or negotiability than the promise to pay in 
the form of an open account, but the facility with 
which the promise may be converted into cash should 
in no wise affect the question of whether the owner re¬ 
ceives income when the promise is made. 

If the promise to pay evidenced by an open account 
is not fulfilled by the promisor, the statute of limita¬ 
tions in time will run and the promise never can be en¬ 
forced. The same thing is true regarding the promise 
to pay in the form of a second mortgage bond. This as 
we pointed out above is the law of Louisiana where 
the second mortgage bonds of the New York corpora¬ 
tion would have to be enforced. 

While the Board has held that the receipt of bonds 
or notes to a taxpayer on the cash receipts and dis¬ 
bursements basis constitutes income to him when the 
bonds or notes are received, on the other hand the 
Board has held in a number of cases that the giving 
of a note by a taxpayer on the cash receipts and dis¬ 
bursements basis to cover an expense or a loss, does 
not constitute an allowable deduction from gross in¬ 
come in the year in which given. 

In the case of S. R. Davis v. Commissioner, 9 B. T. A. 
755, the taxpayer was the endorser of certain notes of 
a corporation which was adjudicated a bankrupt. He 
was called upon to pay the notes he had endorsed, but 
instead of paying cash he gave his own personal note 
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given 


and deducted as a loss the amount of the note so 
in his income tax return. The Board disallowed the 

I 

deduction on the ground that he kept his books and 
made his return on the cash receipts and disburs^ents 
basis, and that he was not entitled to take a deduction 

I 

for the loss until he paid the note. 

In the case of John Hoskins v. Commissioher, 7 
B. T. A. 299, the taxpayer gave notes to certain!of his 
children as compensation for services rendered. He 
deducted as an expense the amount of the notes'in his 
income tax return. He kept his books on the cash re¬ 
ceipts and disbursements basis and the Boardj disal¬ 
lowed the deduction on the ground that he coiild not 
take a deduction until the notes were paid. I 

In the case of Morris Sass v. Commissioner^ 12 B. 
T. A. 156, the taxpayer guaranteed certain loaiiis to a 
bank and was called upon by the bank to pky the 
amount as guarantor. He paid a portion ;of the 
amount and gave his personal note for the balance. 
He kept his books on the cash receipts and disburse¬ 
ments basis and the Board again refused to permit 
him to deduct the amount of the note as a loss: on the 
ground that he could not take a deduction until he paid 
the note. 

In the Appeal of J. W. Solof, 1 B. T. A. 776, fhe tax¬ 
payer borrowed $90,000 from a bank and was charged 
a bonus of $10,000. He was required to give liis note 
to the bank for 100,000 to cover the $90,000 borrowed 
and the $10,000 bonus charged. He kept his bboks on 
the cash receipts and disbursements basis and de¬ 
ducted as an expense $10,000 representing the portion 
cf the note covered by the bonus charged. The Board 
refused to permit him to take the deduction^ on the 
ground that he kept his accounts on the cash receipts 
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and disbursements basis and that he did not pay any 
part of the $10,000 during the taxable year. 

If one on the cash receipts and disbursements basis 
is not permitted to deduct as a loss the amount of a 
note given to cover such loss in the taxable year given, 
on the ground that he has not paid the note, clearly ho 
should not be required to pay an income tax on a note 
or on a bond, for the reason that he has not received 
any income during the taxable year. In other words, 
if the loss is not deductible until the note is paid, the 
income is not received until the note is paid. The in¬ 
consistency of the Board’s decisions becomes very ap¬ 
parent when it is recognized that in the case of Jolin 
Hoskins vs. Commissioner, supra, the Board would 
have held as to the children who received the notes, 
that they received income when the notes were re¬ 
ceived, but as to the father who gave the notes, that he 
incurred no deductible expense when he gave the notes 
to his children, although the children and the father 
kept their respective books and made their respective 
returns on the cash receipts and disbursements basis. 

In the case of U. S. v. Schillinger, 14 Blatch., 17 
Fed. Cas. No. 16,228, the defendant was charged for 
failure to report income on a transaction in which he 
exchanged a patent right for a promissory note. In 
the course of its opinion the court said. 

“In the absence of any special provision of law 
to the contrary, income must be taken to mean 
money and not the expectation of receiving it or 
the right to receive it at a future time. * * * They 
(notes) might or might not be paid, but until they 
were paid they were not income but only the 
ground for expecting income.” 
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The rule is stated in 26 E. C. L. 148, as follows: 

i 

“In the absence of any special provision of law 
to the contrary income must be taken to mean 
money and not the expectation of receiving it or 
the right to receive it at a future time and there¬ 
fore one is not taxable as receiving during the 
taxable year promissory notes payable in the fu¬ 
ture. The scope of the statute can not be enlarged 
so as to impose the income tax upon unpaid 
charges for services rendered and for which any¬ 
one can tell may never be paid. ” 

The various Income Tax Acts growing out! of the 
Civil War as well as the Excise Tax Act of 1909 and 
the Revenue Act of 1913 provided for tax on income 
received as distinguished from income accrued. (See 

U. S. V. Schillinger, 14 Blatch., 17 Fed. Cas. No.j 16,228, 
arising under the Act of 1870; Lumber Mutual Fire 
Ins. Co. V. Malley, 256 Fed. 383; Mutual Beriefit In¬ 
surance Co. V. Herold, 198 Fed. 199, arising under the 
Excise Tax Act of 1909 and Maryland Casualty Co. 

V. U. S., 251 U. S. 342, arising under the Income Tax 
Act of 1913. 

Congress first provided that income might l3e taxed 
on a basis other than the cash receipts and disburse¬ 
ment basis in the Revenue Act of 1916. In Sec. 8 (g) 
of that Act it was provided as follows: | 

“An individual keeping accounts upon any 
basis other than that of actual receipts and dis¬ 
bursements, unless such other basis does not 
clearly reflect his income, may, subject to regula¬ 
tions made by the Commissioner of Internal !^ve- 
nue, with the approval of the Secretary of the 
Treasury, make his return upon the basis upon 
which his accounts are kept, in which dase the 
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tax shall be computed upon his income as so re¬ 
turned.” 

This same idea was incorporated into the Revenue 
Act of 1918, whereby it was provided in Secs. 213 (a) 
and 212 (b), supra, that net income should he com¬ 
puted on the cash receipts and disbursements basis 
unless in accordance with the accounting method reg¬ 
ularly employed it should be computed on a different 
basis. 

In giving to taxpayers the option of reporting their 
income on the cash receipts and disbursements basis 
or on the accrual basis, Congress did not intend to 
modify the theory underlying the cash receipts and 
disbursements basis that only income received should 
be taxed. If as the courts have held in a large num¬ 
ber of cases in construing the Excise Tax Act of 1909 
and the Revenue Act of 1913, onlv income received 
was taxable, it necessarily follows that in preserving 
the cash receipts and disbursement basis in the Reve¬ 
nue Act of 1918, it was intended to tax only income 
received, and not income promised to be paid at a time 
eleven vears in the future as evidenced bv second 

a' V 

mortgage bonds, inasmuch as the Supreme Court has 
held that the word “income” in the Revenue Acts 
subsequent to 1917 has the same meaning that it had 
in the Corporation Excise Tax Act of 1909 and the 
Revenue Act of 1913. (Merchants.Loan & Trust Com¬ 
pany vs. Smietanka, 255 U. S. 509.) Certain cases 
were cited by the Board (R. 49) to the effect that an 
exchange of property for property was a taxable trans¬ 
action. See Marr vs. United States, 268 U. S. 536, 
where preferred stock and common stock of one cor¬ 
poration were exchanged for preferred stock and com- 
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mon stock of another corporation; Cullinan vs. Walker, 
262 U. S. 134, where stock of one corporation was 
transferred for stock and bonds of another corjiora- 
tion. I 

In practically all of the cases in which the Supreme 
Court of the United States has held that an exchange 
of property for property was a taxable transaction, 
the property received consisted of stock instead of 
bonds. In the Cullinan case, supra, bonds were re¬ 
ceived ill exchange and this was held to be a ta5;able 
transaction. It does not appear from the opinion of 
the court in that case whether the taxpayer kept his 
books on the cash receipts and disbursements basis, 
and certainly no point was made that the receipt of 
bonds to a taxpayer on the cash receipts and disbiirse- 
ments basis did not constitute income to him. It|may 
be stated, therefore, without question, that the' Su¬ 
preme Court of the United States has never consid¬ 
ered the question of whether a taxpayer on the i cash 
receipts and disbursements basis receives income ^^hen 
he exchanges property for second mortgage bonds, as 
the decedent did in the case at bar. 

The United States Circuit Court of Appeals fdr the 
Fifth Circuit, in the case of Atkins vs. Bender, 26 F. 
(2d) 690, considered the question of whether thje re¬ 
ceipt of bonds to a taxpayer on the cash receipts and 
disbursements basis constituted income to him^ and 
held that it did pursuant to Section 202 (b) of the 
Revenue Act of 1918. That was a suit filed by the 
widow of the decedent to recover a tax paid on her 
one-half community interest of the alleged inconie re¬ 
sulting from the transaction, whereby the decqdent 
transferred his property for the second mortgage 
bonds of the New York Corporation. The coilrt in 
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that ease did not give any reasons for its decision but 
merely referred to Section 202 (b), supra. 

It is respectfully submitted that the decedent did 
not realize any taxable income in 1919, when he ex¬ 
changed his various properties for second mortgaj>' 
bonds of the New York Corporation, for the reason 
that he kept his books and made his return for that 
year on the cash receipts and disbursements basis, and 
the second mortgage bonds, which he received, were 
mere promises to pay a certain amount of cash eleven 
years in the future. 


III. 

Exchange of Stock Costing Taxpayer $832,800.00 for 
Bonds of Market Value of $80,485.96, Resulted in 
Loss of $752,314.04, to Taxpayer, Which is De¬ 
ductible from His Gross Income. 

As an alternative proposition, petitioners contend 
that the 8,328 shares of stock of the Louisiana Com¬ 
pany, which the decedent acquired in December, 1916, 
cost him $832,800.00 (Reporter’s Minutes, p. 44), and 
that on the exchange thereof in 1919 for bonds of the 
New Y'ork Corporation of the face value of $124,920.00 
and the fair market value of $80,485.96 (at .6443 on 
the dollar) the decedent sustained a loss of $752,314.04. 

At page 44, Reporter’s Minutes, J. D. Wilkinson, 
testified that the Law of Louisiana required that when 
stock was issued for property transferred to a corpo¬ 
ration, a detailed list of the property transferred to the 
corporation was required to be attached to and read in 
connection with its charter; that the law forbade the is¬ 
suance of stock except when fully paid for. From this 
it is evident that the stock under the Louisiana law 
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would be issued for property only when the property 
was of a value equal to that of the stock. We, there¬ 
fore, contend that Atkins’ Stock in the Louisiana Com¬ 
pany originally cost him $843,800.00. 

In 14 C. J., 379, the law is thus stated: | 

“The capital stock of a corporation, in| the 
strict and proper sense, is the sum total fixed by 
the charter or articles of incorporation as the 
amount paid in or to be paid in as the capital, 
upon which the corporation is to do busines$; or 
the fund of money or other property fixed as the 
basis for conducting the business of the corpora¬ 
tion, as distinguished from the shares represent¬ 
ing the separate interest of the individual stock¬ 
holders; or in other words, the money or its 
equivalent advanced by the incorporators or mem¬ 
bers as the capital, which is usually for conveni¬ 
ence divided into equal amounts called shares, 
showing the number of shares he has in the com¬ 
pany. ’ ’ ; 

I 

We submit that the transaction whereby the dece¬ 
dent’s stock, refining process and the oil and gas lease 
were transferred to the New York Corporation was 
either (1) a unit or lump sum transaction, wherbby a 
reorganization of the Louisiana Company was effected 
or (2) the decedent’s properites were not acquired 
by the New York Corporation under any such Reor¬ 
ganization or merger plan, but were acquired by an 
exchange of stock and property for other property or 
securities (bonds) under the provisions of Section 202 
(b) of the Revenue Act of 1918. (First Paragraph) 

If there was no lump sum transaction for the reor¬ 
ganization of the Louisiana Company, as held by the 
Board of Tax Appeals, then under the cases cited by 
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the Board in its opinion (R. 49), there was either a 
unit transaction of exchange or three separate ex¬ 
changes under Section 202 (b) of the Revenue Act of 
1918 and income should be calculated only upon the 
net gain or loss to the taxpayer. 

The cases referred to by the Board are the deci¬ 
sions of the United States Supreme Court as follows: 

United States vs. Phellis, 257 U. S. 156; Rockefeller 
vs. United States, 257 U. S. 176; Marr vs. United 
States, 268 U. S. 536; Cullinan vs. Walker, 262 U. S. 
134. 

In the cited cases the Supreme Court of the United 
States held that an income tax should be levied only 
on the net gain or loss received or incurred by the 
taxpayer in a similar transaction. 

So in this case, if there was no reorganization or 
merger of the Louisiana Company, then the transac¬ 
tion was one of exchange, whereby Atkins parted with 
his stock, Christman Process and Noel Lease for 
bonds, the market value of which was $752,314.04, less 
than the cost of the stock in the Louisiana Company, 
and the Board of Tax Appeals erred in refusing to 
allow a deduction to this extent. 

The first paragraph of Section 202 (b) of the Reve¬ 
nue Act of 1918 provides that 

“when property is exchanged for other prop¬ 
erty, the property received in exchange, for the 
purpose of determining gain or loss be treated as 
the equivalent of cash to the amount of its fair 
market value, if any.” 

But the concluding part of this Section states that 
in case of the reorganization, merger or consolidation 
of a corporation if the stock or securities received in 
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exchange are of no greater par value than those trans¬ 
ferred I 

I 

“the new stock or securities received shall be 
treated as taking the place of the stock, securities 
or property exchanged.” | 

There was in this case, therefore, either a smple 
exchange of stock and property for bonds or an ex¬ 
change made in connection with a reorganizatibn of 
a corporation. The record shows that the deal! must 
be classified one way or the other. It cannot; be a 
part of both. 

The inconsistency of the Board’s decision in this 
case is apparent. Though it recognized the fact that 
the w’hole transaction of refinancing and reconstruc¬ 
ting the properties of the Louisiana Company de¬ 
pended upon Atkins’ consent to part with his Christ¬ 
man Process and Noel Lease in addition to his Istock, 
it held that only the sale of the stock entered into the 
reorganization of the Louisiana Company, i This 
ruling is manifestly wrong in view of the facts and 
undoubtedly inequitable in view of the result.' The 
Government under this view of the case, levies a tax 
on the bonds covering a part of the transaction and 
refuses to recognize a loss on another part of the! same 
integral transaction. It is a poor rule that won’t work 
both ways, and we submit that if the Government 
insists on the capital gain in this transaction, it iought 
to allow the capital loss. 

In the event that your Honors are of the opinion 
that the cost to the decedent of the stock of the Louis¬ 
iana company was not $100 per share, there can be no 
doubt that it "was at least $20 per share. The Board 
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found as a fact that the decedent transferred certain 
properties to the Louisiana Company in 1916 for which 
he received 8328 shares of stock and that this stock 
was worth $20 per share when received. (R. 40) The 
selling price of the stock when received established 
the fair market value of the assets when transferred 
therefor, which was the cost of the stock. The cost 
of the 8328 shares of stock of the Louisiana Company 
to the decedent was not less than $20 per share. J. 
Fred Smith Gravel Co. v. Commissioner, 5 B. T. A. 
609. 

IV. 

If Value of Stock be Fixed with Reference to Market 
Value as of the Date of the Transaction, Decedent 
Sustained a Loss of $12.8863 Per Share or $107,- 
317.10 in 1919. 

As heretofore stated, the Board of Tax Appeals al¬ 
lowed no deduction whatever for the cost of the tax¬ 
payer’s stock in the Louisiana Company or for the 
loss incurred by him on the sale of the same. 

Petitioners contend that the value of the stock of the 
Louisiana Company to the decedent was at least as 
much as its fair market value as of date of its dispo¬ 
sition by Atkins in May, 1919, viz: $22.5505 per share 
(.6443 times $35.00), which was the amount received 
by all of the other stockholders for their stock at that 
time, and that the decedent sustained a loss of 
$12.8863 per share or $107,317.10 in 1919 when he ex¬ 
changed it for bonds of the New York Corporation of 
the face value of $15.00 per share (actual value .6443 x 
$15.00, equals $9.6645). 

It is, therefore, evident that the difference between 
the market value of decedent’s stock as established by 
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the other sales made at the time and the actual value 
of the bonds received by him in exchange for this stock, 
represents a loss of $12.8863 per share. 

llTiat we have already said with reference to Sub¬ 
division III of this brief, applies equally herq. 

There was either a lump sum transaction involving 
the reorganization of the Louisiana Companjt, by vir¬ 
tue of which taxpayers received no income, under pro¬ 
visions of Section 202 (b) of the Revenue Actj of 1918, 
or there were three separate exchanges under this Sec¬ 
tion of the Revenue Act of 1918, and the decedent 
should be allowed to offset his gross receipts jwith the 
loss sustained in any one or all three of these transac¬ 
tions. 

We submit that the Board of Tax Appeals erred in 
refusing to allow any deduction whatever for; loss on 
decedent’s stock in this transaction, if it be held that 
the taxpayer received any income within the i intend¬ 
ment of the Sixteenth Amendment of the Constitution 
of the United States or the Revenue Act of 19|.8. 

V. 

I 

Exchange of Stock, Lease and Process Involved Lump 
Sum Transaction, Made in Connection with Reor¬ 
ganization of the Louisiana Company and no In¬ 
come Resulted to Taxpayer Under Section ?02 (b) 
of the Revenue Act of 1918. 


Petitioners’ Fifth Assignment of Error shows in 
the alternative that the Board of Tax Appeals erred 
in failing to hold that no loss or gain was realized by 
the decedent in 1919 on the exchange of his 8328 shares 
of stock of the Louisiana Company, his refining 
process and his interest in the oil and gas lease for 
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bonds of the New York corporation of the face value 
of $424,920.00, within the pur\'iew of Section 202 (b) 
of the Eevenue Act of 1918. 

The Board of Tax Appeals held that the exchange 
of the oil and gas lease and the refining process 
were transactions which did not come within the 
purview of Section 202 (b) of the Revenue Act of 
1918, relative to corporate reorganization, but that the 
sale of the stock did come within the statutory pro¬ 
vision. (R. 53) This conclusion of the Board, we 
submit is not in accord with the facts, which were 
found by the Board to be true. Beginning on page 40 
of the Record the following facts were found by the 
Board: 


“The parties with whom Smith was dealing in¬ 
sisted that Atkins relinquish his right to receive 
royalties under the Christman process and that 
he turn in to the proposed new corporation his 
one-half interest in the Noel lease. During the 
negotiations in the early part of April, 1919, there 
were frequent exchanges of telegrams between 
Smith and Atkins. On April 8, 1919, Smith wired 
Atkins an outline of the proposition submitted, 
reading in part as follows: 

“ ‘IVe to deliver your half Noel and right to 
process. Wire amounts you will except for 
those two to me care of Clark, Philadelphia 
* * ” (R. 41) 

“On April 13 Smith sent Atkins the following 
telegram: 

i* * * Estabrook had information from 

some of these posted people regarding process 
which they claim is Imown to them as Rosen- 
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baum process and which they might use 'idthout 
cost and this information comes straight and 
dealers will not consider payment of any 
amount for process. * * *’ (R. 41 ) I 


“ ‘Knowing your desire to get entirely free 
and believing from lineup they are going ahead 
with trading leaving out your half Noel and 
process for adjustment with Clarks I Suggest 
in your interest and mine as well in order no 
questions be raised in negotiations or after¬ 
wards that you agree take lump sum as follows, 
eighty five thousand cash and one hiindred 
thousand bonds for yourself Noel one hWdred 
thousand bonds for process one hundred twenty 
five thousand bonds for stock at fifteep total 
four hundred ten thousand dollars Stopj This 
will give Clarks chance to make on you]r stock 
as they will put in at greater price with theirs 
in underwriting Stop They are bullish op prop¬ 
erty and are prepared to go ahead in limited 
way and will have to go on mth it account their 
interest and they will trade as best suitis their 
interests I am anxious to trade and get the new 
money behind us as well as experienced men 
who know the game Stop’. (R. 41, 42) 


“Atkins wired to Smith his reply, dated April 
14, reading in part: 

“ ‘Wire thirteenth received * * # You 

may put in my interest in J. S. Noel l 0 ase on 
terms mentioned in your wire also my stock in 
company if you think best. Will not accept less 
than two hundred thousand bonds for un^xpired 
term of contract for use Christman process. 
Rosenbaum patent amounts to nothing.’ (R. 42) 

“On same date, April 14, Smith wired Atkins in 
part as follows: 
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i* # "Wire rush message care Philadel¬ 
phia office if I am to offer to them stock and 
process and Noel for Eighty-five Thousand Cash 
and four hundred twenty-five thousand bonds 
as in event they accept and put deal through 
they will be making on your stock while paying 
you profits on other interests.’ (E. 41, 42) 

“Atkins’ reply, wired April 15, read in part: 

<* * * You can offer my stock royalty and 
J. S. Noel lease on terms mentioned your wire 
fourteenth. * * *’ (R. 43) 

“Smith wired Atkins on the same date, April 
15, as follows: 

“ ‘Telegram today received. Clarks accept 
proposition as outlined in your telegram it is 
understood of course that this trade is contin¬ 
gent upon the carrying through of deal we are 
now working on.’ ” (E. 43) 

In this connection, we call the attention of the Court 
to the fact that the purchasers were contending that 
the refining process was of no value (R. 41). They 
realized that the stock was worth $35.00 per share in 
face value in the mortgage bonds of the New York 
Corporation (R. 43). They knew that Atkins placed 
a substantial value upon his process (R. 42). The 
purchasers, therefore, lowered the value of the stock 
in order to make Atkins think he was gaining some¬ 
thing on the sale of his process. 

Atkins wanted $85,000.00 in cash and $425,000.00 in 
bonds for the three items and he apparently accepted 
a reduction in the value of his stock because he was 
advised by his agent that the purchasers “will trade- 
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as best suits their interests” (R. 42), and “in event 
they accept and put deal through, they will be making 
on your stock while paying you profit on othbr in¬ 
terests.” (R. 43.) 

It is evident that the taxpayer, because of a profit 
on one or two of these items, was willing to suffer a 
loss on the other, in order to obtain the total lvalue 
of the three respective items, and it is manifestly un¬ 
fair to divide this transaction up into three separate 
and distinct parts, taxing the taxpayer on eacb part 
where he made a profit and allowing him no dedpction 
on the item whereby he suffered a loss, and yet that 
is exactly what the Board of Tax Appeals did. 

We submit that there was onlv one transaction and 

«/ I 

not three separate ones in which the decedept ex¬ 
changed his refining process, his oil and gas lease and 
his stock in the Louisiana Company for second 'mort¬ 
gage bonds of the New York Corporation, we further 
submit that this exchange was made in connection with 
the reorganization of the Louisiana Company. 

Congress evidently had in mind such a sithation 
when it enacted Sec. 202 (b) of the Revenue Act of 
1918, which for convenience we quote again: j 

I 

I 

“When property is exchanged for other! prop¬ 
erty, the property received in exchange shall, for 
the purpose of determining gain or loss be treated 
as the equivalent of cash to the amount of its fair 
market value if any; but when in connection with 
the reorganization, merger or consolidation of a 
corporation, a person receives in place of| stock 
or securities owned by him, new stock or securities 
of no greater aggregate par or face value, no gain 
or loss shall be deemed to occur from the exchange 
and the new stock or securities received shall be 
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treated as taking the place of the stock, securities 
or property exchanged. ’ ’ 

The word “property” contained in the last clause 
of the above section may not be disregarded, as 

“It is a cardinal rule in the construction of stat¬ 
utes that etfect is to be given if possible to every 
word, clause and sentence.” (36 Cyc. 1128, citing 
numerous authorities.) 

Applying the language of Sec. 202 (b) to the ex¬ 
change in question, the “new stock or securities re¬ 
ceived,” viz., the second mortgage bonds of the New 
York Corporation, “shall be treated as taking the place 
of the stock, securities or property exchanged,” viz., 
the stock of the Louisiana Company and the refining 
process and interest in the oil and gas lease, and “no 
gain or loss shall be deemed to occur from the ex¬ 
change.” This, we submit, is the proper construc¬ 
tion of Sec. 202 (b) in its application to the transac¬ 
tion in question. 

VI. 

Depreciation on Atkins and Cooney Lease Owned by 
Taxpayer, Should be Allowed. 

Petitioners’ sixth assignment of error alleges that 
the Board erred in holding that the evidence was in¬ 
sufficient to warrant a finding that the decedent sus¬ 
tained depreciation in the amounts of $1,836.86 and 
$1,826.86 during the years 1919 and 1920, respectively, 
on his investment of $9,184.29 in the Atkins-Cooney 
Lease and the equipment thereon. (E. 63.) 

The testimony of Messrs. Lemond and Gray show 
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that these were proper deductions for the year 1919 
and 1920, respectively. Both of the witnessed tes¬ 
tified that the deductions were not claimed as deple¬ 
tion and were not shown as depletion on the books of 
the taxpayer. They testified that the deductions rep¬ 
resented 20 per cent depreciation on the actual cost 
of the material and equipment on the Atkin$ and 
Cooney lease, a mineral lease in Caddo Parish, in 
which the taxpayer owned an undivided one-half in¬ 
terest. (E. 67-70.) 

Both of these witnesses were practical oil men and 
knew the character of the equipment on the lease and 
both state that the depreciation charged off was rea¬ 
sonable, and we submit that it should be allowed. 

On this item the Board of Tax Appeals majie the 
folowing finding of fact: 

“On June 28, 1917, Atkins invested the sum of 
$4,680.00 in an oil lease and equipment thereon, 
known as the Atkins Cooney lease. On Jiine 28, 
1919, he invested the further sum of $4,504.29, mak¬ 
ing a total investment of $9,184.29. For the years 
1919 and 1920, respectively, he entered in his ledg¬ 
er account covering this investment and claimed 
as deductions in his income tax retumis, the 
amounts of $1,836.86 and $1,826.86 as depreciation. 
Some depreciation was sustained on the ; equip¬ 
ment on the lease. The respondent disallowed the 
deductions claimed.” i 

The Board of Tax Appeals refused to allow any de¬ 
duction for this depreciation, because it could hot de¬ 
termine from the evidence what portion of the invest¬ 
ment represented the cost of either the lease or| equip¬ 
ment (R. 54). We submit that the witnesses wiho tes¬ 
tified on this subject were experts, acquainted with the 



value of the lease and the properties and that their 
opinion as to the depreciation of the property as a 
whole should be accepted and that it should not be 
necessary to itemize the properties and prove depre¬ 
ciation on each separate item. The equipment con¬ 
sisted of various types of machinery, boilers, derricks, 
pumps, piping, sheds, houses and similar structures 
and an itemized statement of the depreciation could fur¬ 
nish no particular assistance to the Court in concluding 
what amount of depreciation should be allowed in a 
case of this kind. The witnesses stated that the amount 
claimed by the taxpayer was more than reasonable. In 
any event, the estimates of depreciation on properties 
of this sort are and must be based upon the opinion 
of the witness who is conversant with the subject- 
matter. 

We submit that the Board erred in requiring fur¬ 
ther evidence to sustain this claim. 

VII. 

Loss in Liquidation of Commercial Oil Company 
Should Have Been Deducted From Taxpayer’s 
Gross Income. 

The petitioners in the seventh assignment of error, 
aver that the Board of Tax Appeals erred in holding 
that the evidence was insufficient to warrant a finding 
that the decedent sustained a loss of $10,500.00 in 
1920 on his investment in the stock of the Commercial 
Oil Company. (E. 63.) 

The taxpayer claimed a loss of $10,500.00 for the 
year 1920 on his investment in the Commercial Oil 
Company and the Board of Tax Appeals made the fol¬ 
lowing a finding of fact in recard to this item: 
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‘‘In 1920 Atkins was the principal stockholder 
in the Commercial Oil Company. Beginning with 
Nov., 1919, and up to Jan. 28, 1920, he advanced 
to or for the company various sums aggregating 
$34,807.78. i 

The Company had acquired a number of oil 
leases December 3, 1920, a resolution was adopted 
dissolving the company and appointing a lic^uida- 
tor. The then remaining leases were transferred 
to the liquidator who later obtained a small sum 
for some of them which he distributed in 1921 or 
1922 to the former stockholders. The amohnt so 
distributed was less than 10 per cent of the cost 
to the stockholders of their stock. The respondent 
disallowed the deduction of $10,500.00 from! 1920 
income claimed as a loss on the Commercial Oil 
Company stock.” ; 

The decedent knowing of the circumstances ai that 
time determined that his investment in the company was 
worthless and charged it off as a loss. The decadent 
was a practical business man and his judgment, fcased 
upon personal knowledge of the financial condition of 
the company at the time, should be accepted by the 
court, particularly where his judgment was confirmed 
through the realization of an insignificant amount sub¬ 
sequent to the year in which the loss was deducted. 

We submit that the facts set forth hereinabovb sus¬ 
tain the taxpayer’s right in charging off this invest¬ 
ment as a loss for the year 1920 when the corporation 
w'as dissolved, because at that time, according to the 
testimony of Mr. J. D. Wilkinson, the only property 
owned by the corporation was some oil and gas leases, 
which they deemed to be of no particular value ajnd on 
which they were later able to realize only an insignifi¬ 
cant sum. 


i 
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We, therefore, submit that in view of the authori¬ 
ties cited hereinabove, the appeal of the taxpayer 
should be sustained in this case and an order issued 
herein for a redetermination of his income tax in ac¬ 
cordance therewith. 


Respectfully submitted, 

Walter E. Barton, 

John D. Wilkinson, 

C. Huffman Lewis, 

W. Scott Wilkinson, 

Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia | 

October Teem, 1929 

I 

No. 4842 I 

Estate of John B. Atkins, Deceased, app ett.an t 

V. I 

Commissoner of Internal Revenue, appelLee 

ON APPEAL FROM THE UNITED STATES BOARD OJf TAX 

APPEALS 

BRIEF FOB APPELLEE 


PBEVTOUS OPINION 


The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R.:38), 
which is reported in 9 B. T. A. 140, 


JUMSDIC^flON 


The case involves income taxes for the years 1919 
and 1920 in the respective amounts of $41,5|3.11 
and $1,293.09, and this appeal is taken from ar deci¬ 
sion of the United States Board of Tax Appeals 

promulgated February 13, 1928. (R. 56.) The 

1 

jurisdiction of this court is invoked by petition for 

( 1 ) I 
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review filed June 14,1928 (R. 58), pursuant to Sec¬ 
tions 1001, 1002, and 1003 of the Revenue Act of 
1926, e. 27,44 Stat. 9,109-110. 

QUESTIONS FEESENTED 

I. Is there any constitutional objection to the 
levying of an income tax upon the profit received in 
an exchange of property for property? 

II. Where taxpayer’s books are upon the cash 
basis, and bonds are received in exchange for other 
property, is the gain from such exchange taxable 
when the bonds are received or when they are paid? 

III. Taxpayer disposed of an interest in a lease; 
an interest in a process; and some stock. Under 
the evidence, were they disposed of in three dis¬ 
tinct transactions, or a single transaction ? 

rV. Should the deductions claimed for deprecia¬ 
tion of equipment used in connection with an oil 
lease be allowed? 

V. Should the deductions claimed for an alleged 
loss, in 1920, on an investment in corporate stock, 
be allowed? 

STATUTE AND EEGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 210. That * * * there shaU be 

levied, collected, and paid for each taxable 

year upon the net income of every individual 

a normal tax * * *. 

« « « « « 

Sec. 211. (a) That * * * in addition 
to the normal tax imposed by section 210 of 
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this Act, there shall be levied, collected, and 
paid for each taxable year upon the net in¬ 
come of every individual, a surtax * ^ 






Sec. 212. (a) That in the case of an indi¬ 
vidual the term “net income” means the 
gross income as defined in section 213,; less 
the deductions allowed by section 214. 

# 

I 

Sec. 213. That for the purposes of this 
title * * * the term “gross income”-— 

(a) Includes gains, profits, and income 
derived from * * * dealings in prop^ty, 
whether real or personal, growing out of the 
ownership or use of or interest in such prop¬ 
erty ; also from * * * gains or profits and 
income derived from any source vrhat- 
ever. ♦ * *. 

Sec. 202. (a) That for the purpose of as¬ 
certaining the gain derived or loss sustajined 
from the sale or other disposition of prop¬ 
erty, real, personal, or mixed, the basis shall 

be— I 

* * * * *1 

(2) In the case of property acquired on 

or after that date (March 1, 1913), the: cost 

thereof; ; 

*****! 

(b) When property is exchanged for other 
property, the property received in exchange 
shall for the purpose of determining gapi or 
loss be treated as the equivalent of cash to 
the amoirnt of its fair market value, if any; 
but when in connection with the reorganiza¬ 
tion, merger, or consolidation of a corpora¬ 
tion a person receives in place of sto^ or 
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securities owned by him new stock or securi¬ 
ties of no greater aggregate par or face 
value, no gain or loss shall be deemed to occur 
from the exchange, and the new stock or se¬ 
curities received shall be treated as taking 
the place of the stock, securities, or property 
exchanged. 

« -X- « * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 
***** 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or othei-wise, if incurred in trade or busi¬ 
ness; 

(5) Losses sustained during the taxable 

year and not compensated for by insurance 

or otherwise, if incurred in any transaction 

entered into for profit, though not connected 

with the trade or business; * * *. 
***** 

(10) In the case of mines, oil and gas wells, 
other natural deposits, and timber, a reason¬ 
able allowance for depletion and for depre¬ 
ciation of improvements, according to the 
peculiar conditions in each case, based upon 
cost including cost of development not other¬ 
wise deducted: * * *. 

***** 

Treasury Regulations 45 (1920 ed.) relating to 
Income Tax imder the Revenue Act of 1918: 

Art. 1563. Exchange of property .—Gain 
or loss arising from the acquisition and sub¬ 
sequent disposition of property is realized 
when as the result of a transaction between 
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the owner and another person the property 
is converted into cash or into property (a) 
that is essentially different from thej prop¬ 
erty disposed of, and (b) that has a market 
value. In other words, both (a) a change in 
substance and not merely in form, and (b) a 
change into the equivalent of cash, are re¬ 
quired to complete or close a transaction 
from which income may be realized. By way 
of illustration, if a man owning ten shares 
of listed stock exchanges his stock certifi¬ 
cate for a voting trust certificate, no income 
is realized, because the conversion is merely 
in form; or if he exchanges his stock for 
stock in a small, closelyheld corporation, no 
income is realized if the new stock has no 
market value, although the conversion is 
more than formal; but if he exchangjes his 
stock for a Liberty bond, income may be 
realized, because the conversion is into; inde¬ 
pendent property having a market value. 
« « 

Aet. 1564. Determination of gam or loss 
from exchange of property .—(a) | The 
amount of income derived in the case of an 
exchange of property, as of stock for a bond, 
is the excess of the fair market value at the 

I 

time of exchange of the bond received in ex¬ 
change over the original cost of the stock ex¬ 
changed for it * * *. 

Art. 225. Depreciation of improvenfients 
in the case of oil and gas wells. —Both omiers 
and lessees operating oil or gas properties 
will, in addition to and apart from thie de¬ 
duction allowable for the depletion or return 




of capital as hereinbefore provided, be per¬ 
mitted to deduct a reasonable allowance for 
depreciation of physical property, such as 
machinery, tools, equipment, pipes, etc., so 
far as not in conflict with the option exercised 
by the taxpayer under article 223. (Said 
Aiiicle provides an option for charging some 
of said items to current expense.) The 
amount deductible on this account shall be 
such an amount based upon its cost * * *^ 
equitably distributed over its useful life as 
well bring such property to its true salvage 
value when no longer useful for the purpose 
for which such property was acquired. Ac¬ 
cordingly, where it can be shown to the satis¬ 
faction of the Commissioner that the reason¬ 
able expectation of the economic life of the 
oil or gas deposit with which the property is 
connected is shorter than the normal useful 
life of the physical property, the amount an¬ 
nually deductible for depreciation may for 
such property be based upon the length of 
life of the deposit. 

Aet. 144. Shrinkage in securities and 
stock .—^A person possessing securities, such 
as stocks and bond, can not deduct from 
gross income any amount claimed as a loss 
an account of shrinkage in value of such 
securities through fluctuation of the market 
or otherwise. The loss allowable in such 
cases is that actually suffered when the secu¬ 
rities mature or are disposed of. * * * 
However, if stock of a corporation becomes 
worthless its cost. * * * may be de^ 
ducted by the owners in the taxable year h 


which the stock becomes worthless, prodded 
a satisfactory showing of its worthlessness 
be made as in the ease of bad debts. I 

STATEKEm? OE PACTS 

Relative to gain from sale of property 

The petitioners are the sole heirs of John B. 
Atkins, who died October 28,1923. (R. 39.) They 
have adopted as their Statement of Evidence on 
this question the Findings of Fact made by the 
Board of Tax Appeals. (R. 66.) Those findings 
may be summarized as follows: | 

In 1916 John B. Atkins became the equitable 
holder of 8,328 shares of capital stock in the Caddo 
Oil and Refining Company of Louisiana, Inc. That 
company had an authorized capital capital stock of 
$10,000,000, divided into 100,000 shares, all of which 
had been issued to three trustees for the benefit of 
the equitable owners, Atkins acquired his 8,328 
shares in consideration of certain property Which 
he transferred to the corporation. The stock at the 
time he acquired it had a market value of $2Q per 

I 

share. (R. 40.) i 

Atkins also owned two other pieces of projierty 
in which the Louisiana Corporation had an interest. 
One was a half interest in a lease known as the Noel 
lease, which he owned jointly with the corporation; 
the other was a patented refining process, knbwn 
as the Christman process, which he leased toi the 
corporation on a royalty basis. The lease |had 
originally cost Atkins $87,76417, but by 1919 he 

74734—29-2 
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had recovered $12,935.22 of that sum through 
charges to depreciation, leaving a net cost, as of 
1919, of $74,828.95. The Christman process had 
cost him nothing. (R. 40.) 

In the early part of 1919, the Louisiana corpora¬ 
tion found itself in need of additional funds, and 
the trustees, with a view to supplying that need, 
opened negotiations with Philadelphia bankers, 
E. W. Clark & Company. The trustees procured 
authority from all of the beneficial owners of stock 
in the Louisiana corporation (including Atkins) to 
sell the stock at not less than $25 per share. At¬ 
kins was anxious to dispose of his stock. (R. 40.) 

As a result of the negotiations which followed, 
tentative plans were made for (1) the formation of 
a new corporation imder the laws of New York to 
be known as the Caddo Central Oil and Refining 
Corporation, (2) the organization of a syndicate to 
underwrite the sale of the new stock, and (3) the 
purchase by the bankers of all of the stock of the 
Louisiana corporation with bonds of the new cor¬ 
poration. The bankers insisted, however, that At¬ 
kins turn in to the new corporation both his right 
to receive royalties from the Christman process and 
his half interest in the Noel lease. (R. 40-41.) 

With a view to arranging such transfers, one of 
the trustees, E. K. Smith, wired to Atkins for a 
statement of the amount he would accept “for those 
two” properties. Atkins replied that he would 
accept for the royalty contract $200,000 in bonds 
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and for the Noel lease cash equal to its purchase 
and development cost plus a “profit^’ of $150,000 
in bonds. (R. 41.) Extended correspondency fol¬ 
lowed, as a result of which Atkins finally author¬ 
ized Smith to offer all of his property for the 
following considerations: 

Interest in Noel lease—$85,000 cash and 
$100,000 in bonds. 

Contract for use of Christman process— 
$200,000 in bonds. 

8,328 shares of stock in Louisiana Corpora¬ 
tion (7,826 shares owned by Atkins individ¬ 
ually)—$125,000 in bonds. 

Smith replied that the bankers accepted such 
proposition but that “this trade is contingent dpon 
the carrying through of deal we are now working 
on.” (R. 43.) 

The following day the deal between the trustees 
and the bankers was closed. (R. 44.) On IVEay 2, 
1919, the New York Corporation was organized; on 
May 5 Atkins, like other beneficial owners, surren¬ 
dered his stock in the Louisiana corporation to the 
bankers; and on May 6, the bankers effected a 
transfer of property from the Louisiana cor|)ora- 
tion to the New York Corporation. The Loui^ana 
corporation was not dissolved. (R. 48.) 

Also on May 5, 1919, the directors of the New 
York Corporation authorized the purchase of At¬ 
kins’ interest in the Noel lease for $85,000 cash and 
$100,000 in bonds. (R. 46.) On May 10th, Atkins 
assigned to the corporation, by two separate instru* 


ments, Ms contract for use of the Christman process 
and Ms half interest in the Noel lease. (R. 47.) 

The bonds issued by the New York Corporation 
in payment for the properties were ten year, six 
per cent, bearer bonds, secured by a junior mort¬ 
gage on the corporation’s property. They had a 
market value of 64.43 cents on the dollar. (R. 47.) 
They were part of a total issue of $5,378,000. 
(R. 44.) 

AtMns kept his accounts on a cash receipts and 
disbursements basis. (R. 48.) 

In his tax return for 1919, Atkins reported as in¬ 
come from the transfer only the $85,000 cash which 
he had received in part payment for the Noel lease. 
(R. 48.) The Commissioner of Internal Revenue 
determined that there was a deficiency; he added to 
gross income the following amounts which repre¬ 
sent the excess of the cash value of the bonds over 
the cost of the properties transferred: 

$65,000—profit on sale of Noel lease. 

$130,000—profit on sale of contract for use 
of Christman process. 

$124,920—^profit on sale of stock in Louisiana 
Corporation. 

The heirs of Atkins appealed, on behalf of Ms es¬ 
tate, to the Board of Tax Appeals. The Board sus¬ 
tained the Commissioner’s determination of profit 
on the Noel lease and royalty contract, but held that 
under the provisions of Section 202 (b) of the Rev¬ 
enue Act of 1926, no profit or loss should be recog- 


II 


I 

1 

i 


nized upon the exchange of stock for bonds. (R. 
53, 54) 

A further review of the case is now sought lin this 

1 

court. 

DEPBECIATIDN QUESTION 

1 

In 1917 Atkins invested the sum of $4,680 in an 
oil lease and equipment thereon, known as the At¬ 
kins and Cooney Lease. Two years later he in¬ 
vested the further sum of $4,504.29, making a total 
investment of $9,184.29. There is no showing as 
to what part of the total sum represented the cost 
of the lease and what part represented the cost of 

* I 

the equipment. (R. 68.) 

In each of the years 1919 and 1920 Atkins 
claimed, as a deduction for depreciation, 20% of 
the entire amount of $9,184.29 invested. (R. 68- 

I 

69.) The Commissioner disallowed the claim and 
on appeal the Board of Tax Appeals approve(^ such 
disallowance. (R. 54.) 

LOSS QUESTION 

In 1920 Atkins was the principal stockholdier in 

I 

the Commercial Oil Company, to which he had ad¬ 
vanced $34,807.78. On December 3, 1920, a ireso- 
lution was adopted dissolving the company and ap¬ 
pointing a liquidator. Liquidation was begun and 
in 1921 or 1922 there was distributed to the stock- 

i 

holders an amount equal to less than 10% on their 
investments. Atkins claimed a deduction for loss 
in 1920 of $10,500. (R. 48-49.) 
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The Commissioner disallowed the claim. On ap¬ 
peal, the Board of Tax Appeals approved the dis¬ 
allowance. (E. 55.) 

SUMTVTABY OF ABGTJMENT 

There is no constitutional objection to the levy¬ 
ing of an income tax upon the profit received in an 
exchange of property for property. Marr v. 
United States, 268 U. S. 536, 539; Cullinan v. 
WalUr, 262 IT. S. 134, 137. 

Where taxpayer’s books are kept on the cash 
basis, and bonds are received in exchange for other 
property, the income is taxable when the bonds are 
received, and not when they are paid. Bedell v. 
Commissioner of Internal Revenue (C. C. A. 2nd), 
30 F. (2d) 622; Atkins v. Bender (W. D. La.), 26 
P. (2d) 690. 

The facts show that the sale of Atkins’ interest 
in the Noel lease, his interest in the Christman 
process, and his stock in the Louisiana corporation 
comprised three distinct transactions. Moreover, 
the provisions of Section 202 (b) of the Revenue 
Act of 1918, supra, do not permit them to be re¬ 
garded as a single transaction. Atkins v. Bender, 
supra, pp. 694, 695. 

Cost is a necessary basis for determining depre¬ 
ciation upon equipment under an oil lease. (Rev¬ 
enue Act of 1918, See. 214 (a) (10).) Taxpayer 
failed to produce evidence of such cost, as distin¬ 
guished from the cost of the lease. Since the bur¬ 
den of proof was upon the taxpayer, the deficiency 


found by the Commissioner must be sustained.! W. 
K. Henderson Iron Worhs Supply Co. v. Blair 
(D. C. App.), 25 F. (2d) 538, 539. i 

No evidence was produced to show that the stock 
of the Commercial Oil Company was worthless in 
1920. The loss was not deductible in that I year, 
therefore, because taxpayer again failed to I meet 
the burden of proof. 


ABGTJMENT 

I 

I 

Section 202 (b) of the revenue act of 1918 is constitutional 

I 

It is strongly urged in taxpayer’s brief (p. 9) 

I 

that bonds received in exchange for other property 
can not, of themselves, constitute taxable income 
within the purview of the Sixteenth Amendment to 
the Constitution. The theory expressed i^ that 

I 

money, and money alone, was income as contem¬ 
plated when the Amendment was adopted. 

The provisions of Section 202 (b) of the Revenue 
Act of 1918 are to the contrary. In detenhining 
net gain or loss upon exchange of properties. Con¬ 
gress declares that the property received shall be 
treated as the equivalent of cash to the amount of 
its fair market value, if any. 

That Congress has the power to tax, as income, 
securities received in exchange is no longef open 
to question. In Marr v. United States, 268 U. S. 
536, Mr. Justice Brandeis, speaking for the Court, 
said (p. 539): 
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It is clear that all new securities issued in 
excess of an amount equal to the capitaliza¬ 
tion of the New Jersey corporation repre¬ 
sented income earned by it; that the new 
securities received by the Marrs in excess of 
the cost of the securities of the New Jersey 
corporation theretofore held were financially 
the equivalent of $324,466.57 in cash; and 
that Congress intended to tax as income of 
stockholders such gains when so distributed. 
The serious question for decision is whether 
it had power to do so. Marr contends that, 
since the new corporation was organized to 
take over the assets and continue the busi¬ 
ness of the old, and his capital remained in¬ 
vested in the same business enterprise, the 
additional securities distributed were in legal 
effect a stock dividend; and that under the 
rule of Eisner v. Macomber, 252 TJ. S, 189, 
applied in Weiss v. Steam, 265 TJ. S. 242, he 
was not taxable thereon as income, because 
he still held the whole investment.i^''llie Gov¬ 
ernment insists that identity of the business 
enterprise is not conclusive; that gain in 
value resulting from profits is taxable as in¬ 
come, not only when it is represented by an 
interest in a different business enterprise or 
property, but also when it is represented by 
an essentiallv different interest in the same 
business enterprise or property; that in the 
case at bar, the gain actually made is repre¬ 
sented by securities with essentially different 
characteristics in an essentially different 
corporation; and that, consequently, the 
additional value of the new securities, 
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although they are still held by the Marrs, is 
income under the rule applied in United 
States V, PheUis, 257 U. S. 156; Rockefeller 
Y. United States, 257 U. S. 176; and Cultincm 
Y. Walker, 262 U. S. 134. In our opinion the 
Government is right. ^^It^lhBiii oupplio^) » 

In view of the fact that the Supreme Court has 
repeatedly upheld the taxing as income of property 
received in exchange, a lengthy analysis of the 
principles involved is unnecessary. 

It may be added, merely to be complete,! that 
every presumption is in favor of the constitu¬ 
tionality of an Act of Congress. Nicol v. Ames, 
173 U. S. 509; Stratton's Independence v. Howdert, 
231 IT. S. 399; United States v. Bennett, 232 |U. S. 
299; St. Louis S. W. Eg. v. Arkansas, 235 U. S. 
350, 369. 

II 


Gain derived upon receipt of bonds received in exchange 
for other property taxable is an income whether tax¬ 
payer reports on cash or accrual basis 

Taxpayer next urges that where bonds received 
in exchange for other property are payable in the 
future, they can not form the basis of taxable in¬ 
come until maturity (or other disposition) where 
taxpayer reports on the cash-receipts basis. In 
other words, where the cash basis is involved, there 
can be no income until money is received. 

In United States v. Phellis, supra, and Rocke- 
feller v. United States, supra, taxpayers received 
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stock in new corporations in exchange for their 
previous interests in other corporations. The net 
gain was held to be taxable under the terms of the 
Income Tax Law of October 3,1913, c. 16, 38 Stat. 
166. Under that Act, no basis of return was 
allowed except the cash receipts and disbursements. 
United States v. Anderson, 269 U. S. 422; United 
States V. Yale A Towne Manufacturing Co., 269 
U. S. 422, 440. The eases, therefore, support the 
principle urged by the appellee to the effect that 
the income was taxable when the property was 
received. It was unnecessary to await a later sale 
or other disposition of the stock. 

Appellant cites a number of decisions of the 
Board of Tax Appeals to the effect that when goods 
are sold on open account, the income therefrom is 
not taxable until the debt is paid. Appellant then 
reasons that since a debt is property, if no income 
arises until it is paid, the same rule should be ap¬ 
plied to a bond. This reasoning neglects to con¬ 
sider, however, the provision in the statute to the 
effect that the property received shall be treated as 
cash only ‘‘to the amount of its fair market value, if 
any.” The distinction between the application vel 
non of these words to a bond on the one hand, and a 
mere promise to pay on the other, is fully consid¬ 
ered in Bedell v. Commissioner of Internal Reve¬ 
nue, 30 F. (2d) 622, where the court said (p. 624) : 

* * * If a company sells out its plant for 
a negotiable bond issue payable in the future, 
the profit may be determined by the present 
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market value of the bonds. But if land or a 
chattel is sold and title passes merely upon a 
promise to pay money at some future date, to 
speak of the promise as property exchanged 
for the title appears to us a strained use of 
language, when calculating profits under the 
income tax. Section 202 (b) of the Act of 
1918 provided for an exchange of property 
and made the profit depend upon I “the 
amount of its (the property received) fair 
market value, if any,” a phrase which was 
amended in the law of 1921 to “readily re¬ 
alizable market value.” There is a differ¬ 
ence between the two, but it is absiird to 
speak of a promise to pay a sum in the future 
as having a “market value,” fair or unfair. 
Such rights are sold, if at all, only by seeking 
out a purchaser and higgling with him pn the 
basis of the particular transaction. Even if 
we could treat the ease as an exchahge of 
property, the profit would be realize(i only 
when the promise was performed. 

(Italics supplied.) 

The identical problem here involved was before 
the court in Atkins v. Bender (W. D. La.),| 26 E. 
(2d) 690, in a proceeding by taxpayer’s wife 
against the collector arising out of her comriiunity 
interest under the Louisiana law. The court said 
(p. 695): 

(4) Plaintiff further contends that she 
should not pay an income tax upon the mar¬ 
ket value of bonds received by her from the 
New York Company, because they were not 


payable for 10 years, and the books 


of her 
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husband were kept on a cash and disburse¬ 
ment basis, according to section 8 (g) of the 
Act of 1916 * * *. However, section 
202 of the Revenue Act of 1918 * * * 
it would seem, was intended to meet such a 
situation as this, for it provides: “When 
property is exchanged for other property, 
the property received in exchange shall, for 
the purpose of determining gain or loss, be 
treated as the equivalent of cash to the 
amoimt of its fair market value, if any.” 

It is not disputed that these bonds did 
have a fair market value of $64.43, and 
hence under this law I think they must be 
treated as the equivalent of cash income and 
taxed as such. 

The Board found as a fact that the market value 
of the bonds was 64.43 cents on the dollar. (R. 46.) 
No error was assigned in connection with this find¬ 
ing (R. 62-64) and no objection to it has been 
raised. 

It is urged, from the foregoing, that the net gain 
from the bonds was taxable income to the extent 
of their market value at the time they were received. 

Ill 

Interest in Noel lease, interest in Christman process, and 
stock in Louisiana corporation were disposed of in dis¬ 
tinct transactions. Reorganization provisions of sec¬ 
tion 202 (b) of revenue act of 191S apply only to 
exchange of stock in Louisiana corporation 

Atkins owned a one-half interest in the Noel 
lease, the other half being owned by the Louisiana 


corporation. (R. 40.) Atkins was also the owner 
of the Christman process. The Louisiana corpora¬ 
tion had the contract right to use the process on a 
royalty basis until April 3, 1921. (R. 40.) Eight 
thousand three hundred and twenty-eight shares of 
the stock of the Louisiana corporation were owned 
by Atkins. (R. 40.) 

Negotiations were begun in 1919 to procure addi¬ 
tional capital, and it was decided to form a new cor¬ 
poration (R. 40) (referred to in the Board’s opin¬ 
ion as the New York corporation) to take over the 
assets of the Louisiana corporation. 

There was much bargaining for the Atkins inter¬ 
ests, the details of which are set out in telegrams 
(R. 41 to 46), the ultimate result, as confirmed by 
Atkins’ final wire of May 6 (R. 45-46), beiiig an 
imderstanding by which Atkins would receive 
$85,000 in cash and $100,000 in bonds for his inter¬ 
est in the Noel lease; $200,000 in bonds for his in- 

I 

terest in the Christman process; and bonds in ex¬ 
change for his stock on the basis of 15 cents oh the 
par dollar of stock. 

It is the contention of the appellee that, as de¬ 
cided by the Board of Tax Appeals, the net gain or 
loss on the Christman and Noel interests are to be 

I 

determined by the terms of the agreements relat¬ 
ing thereto, and that the exchange of stock for bonds 

I 

is governed by the reorganization provisions of I Sec¬ 
tion 202 (b) of the Revenue Act of 1918, which, 

i 

wher6 relevant, are as follows: 
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* * * when in connection with the reor¬ 
ganization, merger, or consolidation of a cor¬ 
poration, a person receives in place of stock 
or securities owned by him new stock or se¬ 
curities of no greater aggregate par or face 
value, no gain or loss shall be deemed to 
occur from the exchange, and the new stock 
or securities received shall be treated as tak¬ 
ing the place of the stock, securities, or 
property exchanged. 

Taxpayer contends, however, that the three trans¬ 
actions must be regarded as one, and that either all 
or none is to be included under Section 202 (b) of 
the 1918 Act. The terms of that section, however, 
make it impossible to adopt taxpayer’s contention. 
Since the bonds of the new corporation had no 
greater aggregate par value than the stock of the 
old, for which they were exchanged, the afl&rmative 
provisions of the statute require that no gain or 
loss shall be deemed to have occurred with respect 
to such exchange. On the other hand, the interest 
of Atkins in the Noel lease and the Christman proc¬ 
ess were not the property of the Louisiana corpora¬ 
tion, and had no part in its reorganization. They 
were necessarily sold separately by Atkins himself, 
and are thus excluded from the statute. It is im¬ 
possible, therefore, without disregarding the re¬ 
quirements of the law, to place the three transac¬ 
tions in the same category either within or without 
the statute. 

The telegrams show that each item was offered 
for sale at a specified price, and that the offers were 
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so accepted. (R. 41-46.) The interest in the Noel 
lease and the Christman process were assigned by 
two separate agreements to the New York corpora¬ 
tion, and the exchange of stock for bonds wad also 
separately accomplished. (R. 47.) 

It is clear from the foregoing that the evidence 
furnishes a substantial basis for the conclusions 
drawn by the Board. (R. 54.) Since the question 
is largely one of fact, it is important to note, also, 
that the District Court for the Western District of 
Louisiana, in Atkins v. Bender (26 F. (2d) 690, 
694, 695), facing the identical problem, came t^ the 
identical conclusion. i 


IV 

No evidence of cost as a basis for depreciation of equii^ 
ment under Atkins-Cooney lease 

Section 214 (a) (10) of the Revenue Act of 1918 
authorizes a reasonable allowance for depreciation 
of improvements in the case of oil wells “hosed 
upon cost/’ (Italics supplied.) The cost of the 
Atkins-Cooney oil lease and equipment thereon, 
taken together, is shown in the Record, page 48. 
There is, however, no evidence of cost of equipment 
as distinguished from the lease itself, and there can 
be no depreciation allowed with respect to the lease. 
(Weiss V. Weiner, 279 U. S. 333.) Obviously, 
there had been some depreciation of the equipment, 
but the statute requires cost as a basis of calcula¬ 
tion. In the absence of evidence of cost, the Board 




found it necessary to disallow the deduction. 
(R. 54.) 

The burden of proof was upon the taxpayer to 
establish the cost of the equipment. W. K. Hender¬ 
son Iron Works <& Supply Co. v. Blair, (D. C. 
App.), 25 F. (2d) 538, Avery v. Commissioner 
(C. C. A. 5th), 22 F, (2d) 6; Royal Packing Co. v. 
Commissioner (C. C. A. 9th), 22 F. (2d) 536; 
Greenyard v. Commissioner (C. C. A. 7th), 29 F. 
(2d) 503; Rule 30, United States Board of Tax 
Appeals. 

Opinion evidence was introduced to the effect that 
the deduction was reasonable, but there was nothing 
to establish cost. 

V 

Loss on Commercial Oil Company stock not deductible 

in 1920 

The Commissioner disallowed for 1920 the deduc¬ 
tion claimed as a loss on the Commercial Oil Com¬ 
pany stock. 

The Board’s findings of fact in this connection 
nre as follo%ys (R. 48-49) : 

In 1920 Atkins was the principal stock¬ 
holder in the Commercial Oil Company. Be¬ 
ginning with November, 1919, and up to 
January 28,1920, he advanced to or for 
the company various sums aggregating 
$34,807.78. 

The company had acquired a number of 
oil leases; many of which expired before the 
end of 1920. On December 3,1920, a resolu- 
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tion was adopted dissolving the company and 
appointing a liquidator. The then remain¬ 
ing leases were transferred to the liquidator 
who later obtained a small sum for some of 
them which he distributed in 1921 or 1922 to 
the former stockholders. The amount so | dis¬ 
tributed was less than 10 per cent of the host 
to the stockholders of their stock. The re- 

I 

spondent disallowed the deduction of $10,500 
from 1920 income, claimed as a loss oh the 
Commercial Oil Company stock. 

The accuracy of the above findings is not in dis¬ 
pute and there is nothing relevant thereto ip the 
statement of the evidence. (R. 66-70.) 

It is clear, therefore, that in the year 1920 certain 
leases were turned over to the corporation liqhida- 
tion. There is no evidence that they were worth¬ 
less in that year. After 1920 they produced a sum 
of money which was distributed to the stockholders. 
There is no evidence of their 1920 value. 

The burden was upon the taxpayer to prove that 
the stock was worthless in 1920 before the loss could 
be charged off. (W. K. Henderson Iron Works & 
Supply Co. V. Blair, supra.) Since there "Was a 
complete failure of such proof, the Board hhd no 
course to foUow other than to accept the deficiency 
in that respect as found by the Commissioner, j 

CONCLUSION 

It is urged, from the foregoing, that the Board 
properly considered as distinct transactions the dis- 

f 

posal of Atkins’ interest in the Noel lease, 1^ in- 


j 

i 
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terest in the Christman process, and his stock in the 
Louisiana corporation. 

As to the depreciation claim in relation to the 
Atkins-Cooney oil lease, there is a failure of proof 
of cost of equipment. There is also a failure of 
material proof in connection with claim for deduc¬ 
tion in 1920 for loss on Commercial Oil Company 
stock. 

It is respectfully submitted, therefore, that the 
petition for review should be denied and that the 
decision of the Board should be affirmed. 
Respectfully, 

Sewall Ejey, 

Morton P. Fisher, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Alijn H. Pierce, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

October, 1929. 
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